IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1774
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROBERT ONDRA MARSHAL

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 1:92-CR-013-C
~ August 20, 1993
Before JOLLY, JONES, and DUHE, G rcuit Judges.
PER CURI AM *
Robert Ondra Marshal argues that the district court abused

its discretion in denying his notion for continuance to give his

attorney reasonable tine to investigate a charge added in the

superseding indictnent. Trial judges have broad discretion in

deci ding whether to grant notions for continuance. United States
v. Gentry, 839 F.2d 1065, 1073 (5th Gr. 1988). To prevail on
appeal , Marshal nust denonstrate an abuse of discretion resulting

in serious prejudice. United States v. Kelly, 973 F.2d 1145,

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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1148 (5th Gr. 1992). When clains of insufficient tinme for
preparation are advanced, this Court exam nes the totality of the
circunstances to determne if the continuance shoul d have been

granted. United States v. Wbster, 734 F.2d 1048, 1056-57 (5th

Cr.), cert. denied, 469 U S. 1073 (1984). WMarshal's counsel had

ten days before trial to prepare for the charge added in the
superseding indictnent. This tinme period should have been
sufficient for any preparation necessary to Marshal's defense for
the charge. The district court did not abuse its discretion in
denyi ng the conti nuance.

Mar shal al so argues that the denial of a continuance
rendered his counsel ineffective. As Marshal has not shown
contradi ctory evidence counsel would have di scovered had the
conti nuance been granted, he has not shown the prejudice

necessary to prove ineffective assistance of counsel. See Sawer

v. Butler, 848 F.2d 582, 588-89 (5th Cr. 1988), aff'd, 497 U. S.
227 (1990). Because Marshal may be able to devel op a record of
such prejudice, however, affirmance is wthout prejudice to
Marshal's right to pursue an ineffective assistance of counse

claimin a 28 U S. C. § 2255 noti on. See United States v. Higdon,

832 F.2d 312, 313-14 (5th Gr. 1987), cert. denied, 484 U S 1075

(1988).

Marshal al so argues that the term "base cocai ne" as used in
the sentencing guidelines is undefined and void for vagueness
under the Fifth Amendnment. Therefore, Marshal's offense |evel
shoul d have been cal cul ated using the base offense |evel for

cocai ne, not "cocai ne base."
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The failure of the sentencing guidelines to define the
di fferences between cocai ne and cocai ne base or "crack" does not
render either the guidelines or the statute unconstitutionally

vague. United States v. Thonmams, 932 F.2d 1085, 1089-90 (5th Cr

1991), cert. denied, 112 S.Ct. 887 (1992). Marshal invites us to

reverse or limt the holding in Thomas, but Thomas is squarely on
point and in this Crcuit one panel cannot overrule another. |In
re Dyke, 943 F.2d 1435, 1442 (5th G r. 1991).

Marshal ' s convi cti on and sentence are AFFI RVED



