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Before POLI TZ, Chief Judge, KING and DUHE, Circuit Judges.
POLI TZ, Chief Judge:”’

Raynond and Laura Wiittle and their Chapter 7 trustee, John
Litzler, seek reversal of an adverse sunmary judgnment in favor of

Ml es Hones, Inc. For the reasons assigned, we affirm

Backgr ound

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



On the evening of Decenber 24, 1980, the Wittles' honme was
destroyed by fire. In early January 1981 they commenced efforts to
build a new hone on property they owned in Dallas, Texas. The
foll ow ng Septenber they entered into a contract with M| es Hones,
adivisionof Insilco, Inc. (Mles). Under the contract, M| es was
to provide the building materials on credit and the Wiittles were
to pay only interest on the anount advanced for two years, at which
time they would pay fully the $40,000 principal. The Whittles
claimthat the M| es sal esman verbally prom sed not only to render
assi stance in locating long-term financing, but also promsed to
provi de such financing if none could be obtained el sewhere. The
Whittles secured the debt with a lien on the property.

When the $40,000 becane due the Wittles had not obtained
permanent financing and could not pay. | nst ead, on Novenber 9,
1987, the Wiittles and M| es executed an extended | oan agreenent
which again provided for paynent of interest only unti
February 20, 1988. The principal anpbunt was increased to $66, 000
toreflect an interest charge of ten percent per annumfromthe end
of the original contract to the execution of the extension
agr eenment .

During the Wiittles' search for financing, they were inforned
that their property was situated between two levees in a flood
plain which nmade it a poor insurance risk and, concomtantly, a
poor lending risk. Upon learning this, in 1985 Raynond Wittle,
believing the original contract guaranteed financing, contacted

Mles to request permanent financing. Mles inforned the Wiittles



that it did not guarantee permanent financing under any conditions
and that it would not provide such financing.

In February 1988 the extension agreenent expired and the

bal ance becane due. Unfortunately, the Wittles still had not
secured permanent financing. Mles, after rejecting continued
partial paynents and demanding the full balance, attenpted to

assist the Wittles in their extended search for a permanent

| ender. Finally, in February 1991, Mles began foreclosure
pr oceedi ngs. The Whittles responded by suing in Texas court,
al | egi ng nunerous causes of action. Ml es renoved the case to

federal court after the Wiittles obtained a tenporary restraining
order enjoining the forecl osure.

The district court, after requiring the Wiittles to post bond,
found all of their clains either barred by limtations or facially
devoid of nmerit. Summary judgnent in favor of MI|es was entered.

The Whittles tinely appeal ed.

Anal ysi s
As an Erie! court we are bound to apply Texas substantive | aw.
We review the grant of sunmary judgnent de novo, applying the sane
standard as the district court.? The noving party is entitled to

summary judgnent if "the pleadings, depositions, answers to

. Erie Ry. Co. v. Tonpkins, 304 U S. 64 (1938).

2 Sinon Sol onon v. Wal green Co., 975 F.2d 1086 (5th Gr.
1992) .



interrogatories, and admssions on file, together wth the
affidavits, if any, showthat there i s no genuine i ssue of materi al
fact."® |If, taking the record as a whole and reviewing the facts
in the light nost favorable to the nonnovant, we find no factual
di spute of such quality that a reasonable jury could find for the
nonnovant, we nust perforce affirm?

The Whittles contend that Mles violated their right to
privacy, was negligent or grossly negligent, intentionally
inflicted enotional di stress, breached their cont ract ual
obligations, subjected them to fraud and duress, conspired to
injure the Whittles, and viol ated state and federal debt coll ection
standards as well as the Texas Deceptive Trade Practice-Consuner
Protection Act.

The majority of these theories pivot on the Wittles'
allegation that Mles prom sed to provide permanent financing if
they could not obtain it elsewhere. W agree with the district
court's conclusion that there is no genuine issue of material fact
pertaining to Mles's Iimtation defense to these clains under

Texas law.?® Even assuming the Mles representative nade

3 Fed. R Civ.P. 56(c).

4 Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U S. 574 (1986).

5 State statutes of limtations and ancillary tolling rules
fall within Erie's conprehension of substantive law. Flour Eng's
& Constr., Inc. v. Southern P. Transp., 753 F.2d 444 (5th Cr.
1985) .



enforceabl e prom ses or actionable msstatenents contrary to the
| anguage of the contract, the various limtations periods expired
before the Wiittles filed suit.

Most of the Whittles' causes prescribed two years after they
arose. ® Only fraud and contract are governed by four-year
st at ut es. Thus, as the Wittles concede, absent tolling or
estoppel, they had at nost four years fromaccrual of their cause
of action to seek redress. One mght argue that the Wittles
cause of action accrued when they signed a contract which, contrary
to an alleged oral promse, did not contain a guarantee of
per manent fi nanci ng. Raynond Wiittle admtted, however, that
Mles, rightly or wongly, infornmed himin 1985 that they had no
such right. This was sone six years before the Wittles filed
suit. None of their causes of action relating to the contractual
right to financing could have accrued after that point.” The

summary judgnent record is devoid of any basis for estopping Ml es

from asserting its Ilimtations defense or for tolling the
limtations period after 1985. We therefore conclude that the
6 Al t hough Texas is yet to adopt a comprehensive

limtations statute, torts generally are regarded as subject to a
two-year statute of limtations, Tex. Cv. Prac. & Rem Code Ann.
8 16.003; WIlis v. Maverick, 760 S.W2d 642 (Tex. 1988). The DTPA
is governed by a two-year statute, Tex. Bus. & Com Code Ann.
8§ 17.565. A fraud cause of action, on the other hand, is deened
conparable to an action on a debt and thus prescribes after four

years. Wllianms v. Khalaf, 802 S . W2d 651 (Tex. 1990). A
four-year limtations period also applies to contract clains. |Id.
! G. dade v. Larsen, 838 S.W2d 277 (Tex. App. 1992, wit

deni ed) (finding homeowner's causes of action stemm ng from poor
construction accrued when owner becane aware of w ongful conduct).



Wiittles' claine with respect to the Mles refusal to provide
per manent financing were tine barred; the summary j udgnment rendered
with respect thereto was therefore appropriate.?®

The Whittles' remaining clains are sinply without nerit. W
briefly address only the clains for invasion of privacy and
intentional infliction of enotional distress.

The Whittles maintain that the district court erred in finding
their claim for invasion of privacy tine-barred. Texas courts
apply a two-year statute of limtations to these clains.® The
Whittl es suggest that Texas courts would not find their privacy
claimto have accrued, and thus that the [imtations period had not
comenced, until they | earned of the alleged i nvasi on of privacy in
1991. Because we find the alleged invasion too insubstantial to
state a privacy claim under Texas law, we need not reach that
i ssue.

The Whittles' claimthat while they were living tenporarily in
New York, ° a representative of Mles went to their hone and | ooked
into a wwndow to see if the structure had been conpl eted. The

record suggests that the hone was then occupied by a renter. They

8 Wells v. Rockefeller, 728 F.2d 209 (3d Gr. 1984), cert.
denied, 471 U. S. 1107 (1985).

o E.qg., Stevenson v. Koutzarov, 795 S.W2d 313 (Tex. App.
1990, wit denied).

10 The record indicates that Mles was aware of the
Whittl es' absence and had encountered difficulty in inspecting the
house.



also claim that the representative discussed their financial
condition with their neighbors. Ms. Wittle clained to have
becone "very distraught, upset, and fearful" as a result.

The act of | ooking through an open wi ndow to ascertai n whet her
t he house was conplete while the Whittles were not livinginit was
not a sufficient intrusion to create liability under Texas |aw. !
Further, the Wittles had listed their neighbors as credit
references in their application with Mles and thus had consented
to the discussion of their financial affairs wth those nei ghbors.

The Whittles also clainmed intentional infliction of enotional
distress. The only conduct of Mles the Wittles identified as a
basis for this claim consisted of the miling of notices of
forecl osure. Texas law details the contents of such notices and
requires that a nortgagee send notices prior to foreclosure. The
sendi ng of such a notice is, as a matter of law, not sufficient in
itself tocreate liability for intentional infliction of enotional
di stress.

Finally, the Wittles conplain of the district court's
requi renent that they post bond and the rel ease of those sunms to
Mles after entering judgnent in Mles's favor. The district

court's final judgnent awarded M| es damages i n excess of the bond,

1 Billings v. Atkinson, 489 S.W2d 858 (Tex. 1973)
(recognizing the tort and applying the Restatenent (Second) of
Torts). See also Restatenent (Second) of Torts 8§ 625B cnt. d
("There is likewise no liability unless the interference wwth the
plaintiff's seclusionis a substantial one, of a kind that woul d be
highly offensive to the ordinary reasonable man, as a result of
conduct to which the reasonable man woul d strongly object.").




applied the full anpbunt of the bond to satisfy the judgnent in
part, and directed that any excess proceeds fromthe forecl osure be
returned to the Wittles. Thus, although we perceive no error,
even assum ng, per arguendo, that there was error in requiring or
rel easi ng the bond, no harmwas sustained by the Wittles.

The judgnent of the district court is AFFIRVED in all

respects.



