IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1754

Summary Cal endar

IN THE MATTER OF: DON RAY DI XON
and DANA DENE DI XCN,

Debt or s.
DALE WOOTTON,

Appel | ant,
V.
YOUNG FAM LY TRUST,

Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
3:92 Cv 323 R

(March 25, 1993)
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *
Dal e Wotton, bankruptcy trustee for the estate of Don and
Dana Di xon, appeals fromthe district court's affirnmance of the

bankruptcy court's judgnent in favor of the Young Fam |y Trust.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Finding no error commtted by the |lower courts, we affirm

| .

In 1986, A Peter Young, a long-tinme executive with Rolls
Royce, Ltd., residing in California, retired. Anticipating his
retirement fromRolls Royce, Young entered into enpl oynent
agreenents with Don D xon and one of Dixon's conpanies, Synbolic
Cars of La Jolla, Inc. ("Synmbolic Cars"). Young's agreenent with
Di xon provided for Young's right to equity participation in car
deal erships that were directly or indirectly owned by D xon.
Young's agreenent with Synbolic Cars specifically included a
stock option provision, whereby Young coul d purchase an ei ght
percent interest in Synbolic Cars by purchasing ei ght percent of
all outstanding shares. The clause provided that Young coul d
finance the stock purchase by offering a non-recourse prom ssory
note and security agreenent in which the stock was pl edged as
security.

Cont enporaneous with his retirenent from Rolls Royce, Young
exercised his stock option and tendered the required prom ssory
note and security agreenent to Dixon. |In February 1987, the
original option agreenent was nodified i nto an agreenent whereby
Young woul d purchase ei ght percent of Dixon's outstandi ng shares
in Sterling Mdtor Conpany ("Sterling") -- a subsidiary

corporation of Synbolic Cars -- in place of receiving stock in



Synbolic.! Young provided a promi ssory note and security
agreenent executed in favor of D xon personally. [Imrediately
thereafter, before the eighty shares were delivered, Young agreed
to permt Dixon to pledge Young's share of the stock to a
financial institution as part of Dixon's agreenent to sell off
part of Sterling to a third party. Utimtely, however, the
pl edged stock was returned to D xon.

It is undisputed that: i) D xon's eighty shares of
out st andi ng stock were never assigned to Young, ii) no dividends
on the stock were ever paid to Young, and iii) no paynents were
ever made by Young to D xon or any of his autonotive conpanies
under the terns of the prom ssory note that was executed by
Young.

Di xon and his wi fe becane insol vent and decl ared bankruptcy
in 1988. Dale Wotton was appoi nted bankruptcy trustee. In
Oct ober 1988, Wotton sold all shares of Di xon's stock in
Sterling for $1,600,000. On May 16, 1991, Young? filed a Mdtion
for Paynent of Sal e Proceeds by Co-Omer, requesting his pro-rata
share of the sale proceeds, or $196,222. Pursuant to 11 U S.C. 8§

157(0), the bankruptcy court conducted a hearing concerni ng

! That purchase agreenent provided that, "Di xon hereby . .
agrees that 80 shares of commobn stock of Sterllng owned by Di xon

shal |l be assigned and transferred . . . to Young . . . . Wthin
five days of the date hereof, Di xon shall deliver an assi gnnent
of such shares to Young." Under the agreenent, D xon was

required sinply to direct Sterling to i ssue Young a new
certificate for 80 shares, as Dixon's certificate was for all of
Di xon's 650 shares in Sterling.

2 Young has since died. The Young Fam |y Trust has been
substituted as the appellee.



Young's claimto the $196,222. The bankruptcy court rejected
Wotton's contention that he could, as bankruptcy trustee, reject
the stock option agreenent as an "executory" contract pursuant 11
US C 8 365(a). Although the court recognized that an
unexerci sed stock option is an "executory" contract within the

meani ng of 8§ 365(a), see Matter of Jackson Brewing Co., 567 F.2d

618 (5th Cr. 1978), the bankruptcy court agreed with Young's
claimthat the stock option contract had been substantially
performed under California | aw, which governed the stock option
contract and enpl oynent agreenents. All that remained to be done
at that tinme that the D xons decl ared bankruptcy was the clerica
act of reissuing the stock certificate upon transfer from D xon
to Young and paynent of the prom ssory note by Young.

Furthernore, primarily citing |legislative history to the
Bankruptcy Code, the bankruptcy court held that a prom ssory note
is not an "executory" contract within the neaning of 8§ 365(a).
Thus, the court ordered Wotton to pay Young $121, 365. 86, which
represented the anmount of the sales proceeds and pre-judgnent
interest mnus the anmount Young owed the estate on the prom ssory
not e.

On appeal to the district court, Wotton again argued that
he was entitled to reject the stock option agreenent as an
"executory" contract. Adopting essentially the sane reasoning as
t he bankruptcy court, the district court affirmed Young's

j udgnent agai nst Wott on.



On appeal to this court, Wotton again argues that he has a
right to reject Young and Di xon's purchase agreenent as an
"executory" contract under 11 U S.C 8§ 365(a). |In particular,
Whotton argues that this court should adopt a "functional"”
definition of the term"executory" as used in § 365(a), as
opposed to the traditional "Countryman" definition.® Such a
"functional" definition, Wotton concedes, has only been adopted

by a mnority of courts. See Sharon Steel Corp. v. National Fuel

& Gas Distr. Corp., 872 F.2d 36, 39 (3d Cr. 1989) (noting that
the "Countryman" definition has been adopted by a najority of
courts). This court has never expressly adopted either
definition, although we observe that the United States Suprene
Court appears to have adopted a definition akin to Countryman's.

See National Labor Relations Board v. Bildisco & Bildisco, 465

U S. 513, 522 n.6 (1984).

3 The nanesake of the "Countryman" definition is Professor
Countryman. See Countryman, Executory Contracts in Bankruptcy:
Part I, 57 MNN. L. Rev. 439, 460 (1973). Professor Countryman
defi ned "executory" as neaning a bil ateral agreenent under which
the obligations of both the bankrupt and the other contracting
party remain so far unperforned that failure of either to nake
conpl ete performance woul d constitute "material" breach excusing
performance of the other.

The mnority "functional" definition has been advanced
primarily in academc circles. See, e.qg., Wstbrook, A
Functional Analysis of Executory Contracts, 74 MNN. L. Rev. 227
(1989); see also In re Drexel Burnham Lanbert G oup, Inc., 358
B.R 687, 707-08 (Bankr. S.D.N. Y. 1992). Rather than announcing
a uniformy accepted "functional" definition -- such as the
succi nct "Countryman" definition -- comentators such as
West br ook sinply have stated that whether a contract is
"executory" should not be a talismanic precondition for court
approval of rejection by a trustee. Wotton appears to argue
that a "functional" definition of "executory" should consider the
economc reality of a contractual situation

5



Wotton's argunent that Young and Di xon's purchase agreenent
was "functionally" executory is as follows: Wotton contends
t hat al t hough Young technically exercised his right to purchase
Di xon's stock, in effect he still had an "option" even after
proffering a prom ssory note and security agreenent. Wotton's
argunent is prem sed on the fact that the prom ssory note that
Young executed was non-recourse and the security agreenent sinply
provided that the stock was to be the only collateral. Wotton
al so points to the undisputed fact that Young pl anned on payi ng
off the prom ssory note with dividends fromthe stock. Thus,
Wbot t on argues, because Young coul d have sinply breached the
prom ssory note if it appeared that dividends on the stock were
not adequate to cover the anmount of repaynent, the arrangenent
was still a financial contingency simlar to a stock option --
wher eby Young had nothing to | ose but the original consideration
he provided for the option. Because it was the equivalent of an
unexerci sed stock option, Wotton concludes, it was an executory

contract under the law of this circuit. See Matter of Jackson

Brewi ng Co., supra.

Al t hough we do not doubt that, in certain cases, a
"functional" or "substance-over-forni definition m ght be
appropriate,* we believe that this case is hardly the one in
whi ch to adopt such a definition of "executory." Although in

sone | arger sense Young still had the "option" to actually own

4 See Bildisco, 465 U. S. at 527 ("The Bankruptcy Court is a
court of equity, and in [fashioning renedies] it is in very real
sense bal ancing the equities" of those before the court.).

6



the stock outright, free of any encunbrance, unlike the case of a
true stock option, he had -- under California |law -- equitable
title to the outstanding stock.®> Sinply because the stock
certificate had not been formally issued to Young upon transfer
of Dixon's certificate is of no nonent under state |law.  See,

e.qg., Federal Enployees Distributing Co. v. Franchi se Tax Board,

260 Cal. App.2d 937, 945 (Cal.App. 1968): Crane Valley Land Co.

v. Bank of Anerica, 182 Cal.App.2d 166, 173 (Cal.Dist.Ct. App.

1960); M ndenberg v. Carnel Film Productions, 132 Cal. App.2d 598,
608-09 (Cal .Dist.Ct.App. 1955). Moreover, in Young's case,

unli ke cases such as Crane and M ndenberqg where the stock has

never been formally issued, Young's stock had been al ready issued
at the tinme Di xon breached the purchase agreenent, albeit in a
single certificate for all 650 shares of Dixon's stock in
Sterling. The issuance of a certificate for Young's eighty
shares was sinply a book-keeping formality.

Thus, all that actually renmai ned, besides this bookkeepi ng
change, was Young's paynent of the prom ssory note. Because a
prom ssory note is not an "executory" contract within the neaning

of 8 365(a), see Lubrizol Enterprises, Inc. v. R chnond Metal

Fini shers Inc., 756 F.2d 1043, 1046 (4th Cr. 1985) (citing

| egislative history of Bankruptcy Code), we agree with Young's

5> The Bankruptcy Code expressly provides that a legal (as
opposed to an equitable) interest in property possessed by a
debtor at the tinme bankruptcy is declared remains only a | egal
i nterest possessed by the bankruptcy estate. See 11 U S. C. 8§
541(d).



estate that it is entitled to the sales proceeds m nus the anount

t he anbunt Young owed on the prom ssory note.

L1l
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



