IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1748

Summary Cal endar

EDWARD JAMES BREVER

Pl ai ntiff-Appellant,
V.
ANNETTE STRAUSS, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91-CV-1933-T1)

(February 24, 1993)
Before KING DAVIS, and WENER, G rcuit Judges.
PER CURI AM *
Edward Janes Brewer appeals the district court's dism ssal
of his 42 U S.C 8§ 1983 claimas frivol ous pursuant to 28 U. S. C
8§ 1915(d). Finding that the district court did not abuse its
di scretion, we affirmthe dismssal.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Brewer was confined in the Dallas County Jail on My 28,
1991 pursuant to an arrest on a charge of aggravated robbery.

The incident which forns the basis of Brewer's conplaint occurred
on Septenber 4, 1991, while Brewer was still a pretrial detainee.

During dinner on the date in question, Brewer approached
O ficer S. Zanora, an enployee of the Dallas County Jail, and
asked for nore gravy on his neat. Wen Zanora refused, Brewer
persisted in his requests only to becone nore agitated upon each
of Zanora's refusals.! Zanora told Brewer to step outside the
mess hall. Wen Brewer did not obey the order, Zanora pushed him
towards the hallway, then |ocked himin a cell in the visiting
room nmeasuring approximately 4.5 feet by 4.5 feet for three and
one- hal f hours.

Brewer subsequently filed this 8 1983 action against S.
Zanora and other jail enployees and county officials, alleging a
use of force and retaliatory punishnment in violation of his
constitutional rights. The district court dism ssed his suit as
frivolous under 28 U S. C. 8§ 1915(d). Brewer appeals the
dismssal to this court.

1.

W review a 28 U S. C. 8§ 1915(d) dism ssal for an abuse of

di scretion. Denton v. Hernandez, us _ , 112 S. . 1728,

1734 (1992). For purposes of 8§ 1915(d), a conplaint may be

properly dism ssed as frivolous where it "lacks an arguabl e basis

. Brewer's final request was: "They are only going to
throw that shit away anyway, you know that! [It's not going to
hurt you!"



either inlawor in fact," 1d. at 1733, or has no realistic

chance of success. Pugh v. Parish of St. Tammny, 875 F.2d 436,

438 (5th Cr. 1989).
Because of Brewer's status as a pretrial detainee, the

conditions of his confinenent are governed by Bell v. Wl fish,

441 U. S. 520 (1979). In evaluating whether conditions of
pretrial detention inplicate constitutional concerns, the proper
inquiry is whether those conditions anount to puni shnent of the
detainee. |d. at 535. Punishnent may not be constitutionally
inflicted upon pretrial detainees. 1d. at 535, 539. There is,

however, a de mninus |evel of inposition with which the

Constitution is not concerned. 1d. at 539 & n.21.

Conditions of pretrial detention do not reach the threshold
of constitutional concern until a showing is nmade of "genui ne
privations and hardship over an extended period of tinme." 1d. at
542. Zanora's mni mal physical contact with Brewer and his
pl acing Brewer in a small cell for such a short period of tine
sinply does not rise to a |level of constitutional concern as

defined by Wlfish.? See, e.qg., id. at 543, 561-62. As a

2 Alternatively, even if these facts did rise to a |l eve
of constitutional magnitude, prison officials are accorded the
W dest possible deference in maintaining security and preserving
internal order. WIlfish, 441 U S. at 540-41, 547. |In the
absence of substantial evidence to indicate that officials have
exaggerated their response to these security considerations,
courts should ordinarily defer to their expert judgnent in such
matters. Pell v. Procunier, 417 U. S. 817, 827 (1974); Wl fish,
441 U. S. at 540-41 & n.23, 548. Absent a showi ng of expressed
intent to punish, the determ nation of whether sonething anounts
to constitutionally proscribed punishnment turns on whether an
alternative purpose may be rationally connected wth the
restriction, and whether the restriction appears excessive in
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result, we cannot find that the district court abused its
discretion in dismssing Brewer's clains as frivol ous.
L1,
The district court's order dismssing Brewer's clains is

AFFI RVED.

relation to the alternative purpose assigned to it. WlIlfish, 441
U S. at 538.

Brewer's behavior in the ness hall grew increasingly
nore aggressive in response to Zanora's repeated refusals to
provide Brewer with nore gravy. There is no evidence that Zanora
exaggerated his response to the incident and its concom tant
security concerns. Zanora's actions can be justified as a
legitimate security neasure taken to prevent the escal ation of
the verbal altercation into a major disturbance. The effective
managenent of a detention facility is a valid objective that may
justify the inposition of certain conditions on pretrial
det ai nees and di spel any inference that such restrictions are
i ntended as punishnment. [d. at 540.
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