UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1736
Summary Cal endar

W NSTON LEE, Individually and on Behal f
of the Estate of ALYSON LEE

Pl ai ntiff-Appellant,
VERSUS

DELTA Al RLI NES, | NC.
Def endant ,
RON ALLEN, C.A. SM TH, HARRY ALCER, and JAMES KATER

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas
(4:87 CV 97 A c/w 92 CV 245 & 92 CV 251)

(March 9, 1993)
Before KING DAVIS, and WENER, G rcuit Judges.
PER CURI AM !
Wnston Lee appeals the district court's dismssal of his
action agai nst defendants w t hout prejudi ce based on his failureto
prosecute his case. Because the court's dism ssal amobunted to a

dism ssal with prejudice, we vacate the dism ssal and renand to the

district court to determ ne whether Rule 41(b) authorizes such a

. Local Rule 47.5 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



di sm ssal
| .

Wnston Lee (appellant) filed suit against Delta Air Lines,
Inc. in February 1987 and added Ron Allen, C A Smth, Harry Al ger,
and Janmes Kater (individual defendants) in July 1987. The
i ndi vidual defendants filed a motion to dismss for |ack of
personal jurisdiction in Decenber 1987, and the district court
denied the notionin April 1988. The individual defendants nmade no
further appearance in the action. In July 1992, the district court
dism ssed the action against the defendants w thout notice and
W t hout prejudice pursuant to Rule 3.1(h) of the Local Rules of the
Northern District of Texas. Rule 3.1(h) provides that when a
plaintiff fails to nove for default judgnent after the defendant
has been in default for a period of ninety days, the action will be
summarily dismssed as to the defendant w thout prejudice and
wi t hout noti ce.

1.

Appel l ant argues that the court's dismssal anmounted to a
di sm ssal with prejudi ce because the statute of limtations barred
the refiling of his action. He then argues that the court abused
its discretion because this case did not warrant the extrene
sanction of dismssal with prejudice.

Al t hough appellant's suit initially was tinely filed within
the two-year statute of l|imtations period for wongful death
actions, the dismssal of the suit prevented the tolling of the
statute of Ilimtations. Appellant is now tine-barred from

reasserting his <claim against defendants. "Where further



litigation of [a] claimw Il be tine-barred, a dism ssal wthout
prejudice is no less severe a sanction than a dismssal wth
prejudice, and the sane standard of review is used." Berry v.
ClGNA/RSI-CI GNA, 975 F.2d 1188, 1191 (5th Gir. 1992) (quoting
McGowan v. Faul kner Concrete Pipe Co., 659 F.2d 554, 556 (5th Gr
1981). We therefore agree that we nust treat the dismssal of
appellant's suit as a dismssal wth prejudice for failure to
prosecute. ld. at 1190-91. Fed. R Cv. P. 41(b) authorizes a
district court to involuntarily dismss an action for failure to
prosecute. ld. at 1190. We review a Rule 41(b) dismssal wth
prejudice for failure to prosecute under an abuse of discretion
standard. 1d. at 1191.

Because a dism ssal with prejudice for failure to prosecute is
an extrene sanction, we affirmsuch dism ssals only when "(1) there
is a clear record of delay or contunacious conduct by the
plaintiff, and (2) the district court has expressly determ ned t hat
| esser sanctions would not pronpt diligent prosecution, or the
record shows that the district court enpl oyed | esser sanctions t hat
proved to be futile."” 1d. (footnotes and citations omtted). This
Court also looks for the presence of at |east one aggravating
factor, such as del ay caused by the plaintiff and not the attorney,
actual prejudice to the defendant, or delay caused by intentional
conduct. Id.

The district court's order of dismssal does not contain
express findings on any of the factors recited above. Also, we
find nothing in the record that clearly supports such a severe

sanction. Accordingly, we remand the case to the district court to



make findings consistent with Rule 41(b) and Berry and to eval uate
in light of these authorities whether appellant's case should be
dism ssed for failure to prosecute.

VACATED and REMANDED.



