IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1731
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

THERMON L. MORGAN,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas

USDC No. 3:92-193-G

~ June 24, 1993
Before POLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *

Thernmon L. Morgan argues that the district court failed to
conply with Rule 32(c)(3)(D) of the Federal Rules of Crim nal
Procedure. Pursuant to that rule, if a defendant objects to
certain matters in a presentence report (PSR), the district court
is required, as to each controverted matter, to nmake a finding as
to the allegation or a determnation that no such finding is
necessary because the matter controverted will not be taken into
account in sentencing. FeD. R CRM P. 32(c)(3)(D). That rule,

however, does not require a catechismc regurgitation of each

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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fact determ ned and each fact rejected if they are determ nable
froma PSR that the court has adopted by reference. United

States v. Sherbak, 950 F.2d 1095, 1099 (5th Cr. 1992).

At sentencing, the court adopted the PSR "except where [it
had] sustai ned any objections.” The court, however, did not
sustain Morgan's objection regarding the four-I|evel increase.
The witten judgnent, noreover, provides that the district court
adopted all the findings in the PSR In addition, the district
court specifically found that Morgan had a "prominent role in
this offense which nmakes it proper to assess this four-Ievel
enhancenent." Taken as a whole, the court's pronouncenents

satisfy the requirenent of Rule 32(c)(3)(D). See Sherbak, 950

F.2d at 1099.

Morgan al so argues that the district court erred in finding
that he was a | eader or organizer of the crimnal activity.
US S G 8 3Bl.1(a) provides for a four-level increase to the
of fense |l evel if the defendant "was an organi zer or |eader of a
crimnal activity that involved five or nore participants or was
ot herwi se extensive." |In determ ning whether a defendant has
pl ayed a | eadership role in crimnal activity, the court should
consi der whet her the defendant exercised deci sion-nmaking
authority, the nature of the participation in the conm ssion of
the offense, the recruitnment of acconplices, the clained right to
a larger share of the fruits of the crine, the degree of
participation in planning the illegal activity, and the degree of
control and authority exercised over others. § 3Bl.1, comment.

(n.3). In addition, nore than one person may qualify as a | eader
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or organizer of a crimnal association or conspiracy. |d.
Furthernore, the defendant's role as an organi zer or |leader in a
crimnal activity for the purposes of section 3Bl1.1 nay be

deduced inferentially fromavailable facts. United States v.

Mant hei, 913 F.2d 1130, 1135 (5th GCr. 1990).
Areviewng court will disturb a district court's factual
findings regarding sentencing factors only if those findings are

clearly erroneous. United States v. Wiitlow, 979 F.2d 1008, 1011

(5th Gr. 1992). A factual finding is not clearly erroneous if
it is plausible in light of the record read as a whole. |1d.

In resolving disputed factual matters at sentencing, the
district court may consider any rel evant evidence, wthout regard
to its admssibility under the rules of evidence applicable at
trial, provided that the information has sufficient indicia of
reliability to support its probable accuracy. Manthei, 913 F. 2d
at 1138. A PSR generally has that type of reliability. United
States v. Alfaro, 919 F. 2d 962, 966 (5th Cr. 1990).

The PSR reflects that Morgan recruited teenagers and ot her
i ndi vi dual s who were unenpl oyed during tax year 1991 and prepared
false W2 forns show ng that they had earned wages and had had
federal tax withheld. Mrgan then prepared or instructed other
peopl e how to prepare false tax returns for these individuals.
Morgan directed the individuals to file the returns at "K Mack
and Associates.”" Miyrgan told sone of the individuals involved in
the schene that if they did not give himthe noney fromthe fal se
clains, he would put a "block” on their social security nunber.

The record includes sumaries of interviews conducted by IRS
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agents with several codefendants. According to the sumary of
Billy Lyons's interview, Billy Lyons admtted that he had
referred several people to Morgan for tax-return preparation.
Lyons also admtted that Morgan would tell these individuals that
he could help them get sone noney and that they would not get in
trouble. 1In addition, Mrgan would prepare the W2 forns and the
1040 fornmns.

Lyons's statenents were corroborated by two ot her
participants in the schene. David Al bert provided in his
interview that Morgan had asked himif he wanted to nmake a "quick
$300." Mrgan gave hima W2 formthat contained Al bert's nane
and current address and told Al bert that he worked at "Ray's
Retail and Detail." Al bert, however, had never worked at that
establishnment. Morgan al so gave Albert a conpleted tax return
Al bert then took the conpleted fornms to "KMACK. " A few days
|ater, Albert picked up a tax-refund check for approxi mately
$3400. Al bert gave the check to Morgan. After the check was
cashed, Al bert kept $300, and Morgan put the rest of the noney in
his pocket. Simlarly, the nmenorandum of the interview with
Cifton Barnett provides that Morgan recruited Barnett into the
schene; that Morgan expl ained the schene to Barnett; that Morgan
gave Barnett conpleted tax-return forns reflecting fal se
information; that Barnett went to a tax-refund service and
received a tax-refund check for approxi mately $3000; that Barnett
kept $300; and that Mrgan kept the rest of the noney.

Based on the record in this case, the district court's

finding is not clearly erroneous.
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AFF| RMED.



