IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1702
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
| VORY G BSON, JR

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 5:92-CR-055-C
My 7, 1993
Bef ore REAVLEY, KING and DAVIS, Crcuit Judges.
PER CURI AM *
| vory G bson, Jr.'s sole contention on appeal is that the

district court erred by not allowing the introduction of hearsay
evi dence regarding the statenents of Edward Earl Kelley. Kelley
was not a naned codefendant in the indictnent agai nst G bson;
however, he was arrested along with G bson on April 17, 1992.
Kell ey was called as a defense witness at G bson's trial. He
declined to answer all questions based on his Fifth Amendnent

privilege. Defense counsel then argued that police officer

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Dewayne Proctor should be to allowed testify as to statenents
made by Kelley regarding his ownership of a .22 caliber revol ver
and his residence at 2201 East Sixth Street.

Federal Rule of Evidence 804(b)(3) provides an exception to
the hearsay rule for statenents nade agai nst a declarant's
interest wwth the proviso that "[a] statenent tending to expose

the declarant to crimnal liability and offered to excul pate the

accused is not adm ssible unless corroborating circunstances
clearly indicate the trustworthiness of the statenent."”
(enphasis supplied). A district court's determnation as to the

trustworthi ness of an out-of-court statenment will be upheld

unless it is clearly erroneous. United States v. Briscoe, 742
F.2d 842, 846 (5th Cr. 1984).

Wil e G bson has presented sone record support for the
trustworthiness of Kelley's statenent that he resided in G bson's
house, he has not concretely rebutted the argunents nade by the
prosecution at trial for questioning the reliability of Kelley's
statenent. Specifically, Kelley did not know the street address,
2201 East Sixth Street, of G bson's residence, and G bson had
reported to his parole officer that he lived al one at 2201 East
Sixth Street. The parole officer testified that as |ate as Apri
7, 1992, G bson had asserted that he |ived alone. G bson has
failed to show that the district court was clearly erroneous in
determning that Kelley's out-of-court statenents were not
trustwort hy.

AFFI RVED.



