IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1695
Summary Cal endar

RI CKY DEAN RANDELL,

Pl ai ntiff-Appellee,

VERSUS

GARTH DAVI S,
Trooper, Texas Departnent of Public Safety, et al.,

Def endant s,

GARTH DAVI S,
Trooper, Texas Departnent of Public Safety,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:91-Cv-172-Q)

(February 17, 1993)

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Defendant Garth Davis appeals the denial of his notion for
sunmary judgnent that was based upon his assertion of qualified

immunity. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Ri cky Dean Randall sued Davis, a state trooper, individually
under 42 U . S.C. § 1983 for use of excessive force incident to his
arrest allegedly in violation of the Fourth Amendnent.! Davis
pl eaded qualified imunity. Randell subsequently filed an anended
conpl ai nt conplying with the hei ghtened pl eadi ng standard required
when qualified immunity is pleaded. See Elliott v. Perez, 751 F. 2d

1472, 1482 (5th Gr. 1985).

Randel | 's conpl aint alleges that on April 22, 1991, when Davi s
attenpted to stop Randell for atraffic violation, Randell refused
to stop and fled, whereupon Davis pursued him Randel | all eges
that he drove to his nother's house, where he stepped out of the
car, placed his hands above his head, and said, "I surrender."
Randel | clainms that Davis handcuffed him then struck himon his
left eye wwth a flashlight. As aresult of the blow, Randell | ater
required four stitches to close the cut. He also alleges that he
was then put on the ground face down and that Davis grabbed the
back of his head and slammed his head into the ground, causing
cuts, scratches, bruises, and knots.

The magi strate judge concluded that Randell had sufficiently

pl eaded a prinma facie case for excessive use of force upon which

relief could be granted and could overcone Davis's claim of
qualified imunity. Davis then noved for summary judgnent, argui ng

that he was entitled to qualified imunity and that any force used

Y The district court dismssed Davis in his official capacity and
di sm ssed the Texas Departnent of Public Safety on the ground of absolute
i munity.
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was objectively reasonable under the circunstances. The court
deni ed the notion, stating that Davis was not entitled to qualified
immunity and that the i ssue of the reasonabl eness of the force used

was an issue of fact.

.

Davis clains that heis entitled to qualified immunity in that
hi s use of force was objectively reasonabl e under the circunstances
and in light of the legal rules established at the tinme of the
arrest and that therefore, he did not use excessive force. Review
of a district court's ruling on a notion for summary judgnent is

pl enary. King v. Chide, 974 F.2d 653, 655 (5th Gr. 1992). W

apply the sane standards as those that govern the district court's
determnation. 1d.

Summary judgnent is granted if there is no genuine issue as to
any material fact and the noving party is entitled to judgnent as
a matter of [|aw Id. at 655-56; Fed. R Gv. P. 56(c). To
det erm ne whet her there are any genuine i ssues of material fact, we
first consult the applicable substantive law to ascertain the
material factual issues. Then we review the evidence bearing on
those issues, viewng the facts and inferences in the |ight nost
favorable to the nonnoving party. King, 974 F.2d at 656.

The exam nation of a claimof qualifiedimmunity is a two-step
process. The first inquiry is whether the plaintiff has alleged a
violation of a clearly established constitutional right. Siegert
v. Glley, 111 S. C. 1789, 1793 (1991). It is well settled that



if alaw enforcenent officer uses excessive force in the course of
maki ng an arrest, the Fourth Amendnent guar antee agai nst unreason-
able seizure is inplicated. King, 974 F.2d at 656. The next step
is to determ ne the standard by which to judge the reasonabl eness
of the officer's behavior. 1d. at 657.

The obj ecti ve reasonabl eness of an officer's conduct is judged
according to the law that was clearly established on the date of

the incident. Anderson v. Creighton, 483 U S. 635, 639 (1987).

Qur standard at the tine of Randall's arrest was that a plaintiff
bringi ng an excessive force claimbased upon force used during an
arrest could prevail only by proving a significant injury that
resulted directly and only fromthe use of force that was clearly
excessive to the need, the excessiveness of which was objectively

unreasonabl e. Johnson v. Mrel, 876 F.2d 477, 480 (5th G r. 1989)

(en banc) (per curiam.?

L1l
Davi s presented the district court wwth his affidavit, stating
that he attenpted to pull Randell over after observing him cross
the center stripe of a two-|ane highway. After Randell refused to
stop, Davis pursued Randell through the town of Plainview in a
chase that occasionally achieved high rates of speed. During this

pursuit, Davis succeeded in stopping Randell, whereupon Davis

2 The Johnson standard is no longer valid in the wake of Hudson v.
MMIlian, 112 S. O. 995 (1992).
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exited his vehicle and approached Randell's car. Randel | then
drove away, striking Davis's right hand with his vehicle.

After Randell arrived at a residence, he continued to attenpt
to evade Davis. Finally, he left his car and fled on foot. Davis
chased and caught Randell, who threw up his hands and stated that
he gave up. However, Randell continued to struggle to get away,
wher eupon Davis struck Randell on the thigh to bring himto the
ground. Randell continued to struggle while face down in the rocks
and dirt. Davis and three other officers then handcuffed Randel
and placed himon Davis's vehicle.

Davi s transported Randell to the sheriff's office, where Davis
noticed a small cut over Randell's eye. Randell was then to the
hospital for stitches to this cut; Davis did not see any other
| acerations, contusions, or marks of any kind on Randell.

Davi s presented affidavits fromseveral officers who w t nessed
Davis's arrest of Randell; these support Davis's version of the
events. Judgnents against Randell for driving while intoxicated
and evading arrest, stemmng from the events of the night of
Randel | 's arrest, also were introduced.

Davi s argues that he shoul d have been granted summary j udgnent
because the only evidence of the objective reasonabl eness of the
use of any force that was before the district court was the
evi dence he provided. He contends that the court relied solely
upon the conclusionary allegations in Randell's conplaint in

determ ning the existence of an issue of material fact.



A nonnoving party is not entitled to rest on his pl eadi ngs but
must carry his burden of providing evidence of a genuine issue of
material fact. King, 974 F.2d at 656. The record reveal s that
Randel|l filed docunents supporting his allegations well before
Davis filed his notion for sunmmary judgnent. These docunents
i nclude notarized statenents of two witnesses who saw the all eged
attack. Randell also submtted his nedical records concerning the
stitches he received to the cut above his left eye. Anot her
officer saw Randell's cut eye when Davis placed Randell in the
police car after arresting him

The above record reveals that the district court relied upon
conpetent evidence other than the allegations in Randell's
conplaint. Such evidence reveals that genuine issues of materi al
fact remain regardi ng the use of excessive force and the objective
r easonabl eness of using such force, such that Davis is not entitled
to sunmary judgnment. O course, Davis still may assert qualified
immunity at trial, based upon the Johnson standard. W express no
view as to the facts that may be established at trial or as to the
| egal significance of those facts.

The summary judgnent is AFFI RVED



