IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1679
Summary Cal endar

FEDERAL DEPOSI T | NSURANCE CORPORATI ON,
In Its Corporate Capacity,

Pl ai ntiff/ Counter-
Def endant Appel | ee,
VERSUS
SAM LEW S HUTCHESCN,

Def endant / Count er -
Plaintiff Appellant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91 Cv 0981 H)

March 26, 1993
Bef ore H G3d NBOTHAM SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:’

The Federal Deposit Insurance Corporation ("FDI C') brought
suit to collect on a promssory note originally executed and
delivered to Liberty National Bank ("Bank") by the defendant, Sam
Hut cheson. On a notion by the FDIC, the district court granted

summary judgnent in its favor and entered an award for attorney's

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



f ees. W affirm the sunmary judgnent, but because we find the
court failed to provide Hutcheson an adequate opportunity to

contest the reasonabl eness of the fee award, we renand.

| .

Hut cheson executed the note on February 21, 1989, for the
princi pal sum of $90,145,41, wth interest to be paid at the
varying rate of 1.5%over the Bank's stated prine rate )) initially
13.5% )) but never to exceed the nmaxi mum | egal rate. The note
matured on April 22, 1989, and neither at that tine nor since has
Hut cheson nmade any paynents. |In case of default, the note provides
for all reasonable attorney's fees and costs incurred in securing
paynent .

On May 25, 1989, the Bank was decl ared insolvent and the FDI C
appointed to be its receiver. Acting as receiver, the FDI C entered
into a purchase and assunption agreenent ("P&A") w th Cornerstone
Bank, N. A. ("Cornerstone"), in which Cornerstone purchased certain
of the Bank's assets fromthe FDIC, with a provision permtting it
to "put-back" undesired loans within sixty days of the Bank's
closing. The remai nder of the Bank's assets were then sold to the
FDIC in its corporate capacity.

Cornerstone subsequently exercised its put-back rights,
returning to the FDIC, anong other things, M. Hutcheson's note.
Having twice failed thereafter to persuade Hutcheson to pay the

note upon witten demand, the FDI C brought the instant action.



.

Hut cheson appeals on three grounds: The FDIC failed to
present adm ssi bl e summary judgnent evidence of its entitlenent to
the note proceeds; the court erred in rejecting Hutcheson's
affirmati ve defense of usury; and the court did not all ow Hut cheson
adequate tine to contest the reasonabl eness of the attorney's fees
awar d.

W review the grant of summary judgnent under a de novo

standard. Sanmmad v. Cty of Dallas, 940 F.2d 925, 937 (5th Cr.

1991). The pertinent test is supplied by Fed. R Cv. P. 56(c),
whi ch provides that summary judgnent shall issue if the record
evi dence presented by the parties "show s] that there is no genuine
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of |aw. "

The FDIC supported its notion for summary judgnment wth
several affidavits. Once a novant such as the FDIC presents
evi dence of the absence of a genuine issue as to any material fact,
"t he nonnmovant nust then direct the court to evidence in the record

sufficient to establish that there is a genuine issue of materi al

fact for trial." FDIC v. Selaiden Builders, 973 F.2d 1249, 1253

(5th Cr. 1992) (citing Celotex Corp. v. Catrett, 477 U S. 317

323-24 (1986)); Fed. R Evid. 56(e).

L1l
According to Texas law, the FDIC nust satisfy three elenents

inorder to recover on the note: (1) Hutcheson signed the note; (2)



FDICis the | egal owner of the note; and (3) a sumcertain is due

and owing on the note. See Selaiden Builders, 973 F.2d at 1254.

Only the FDIC s | egal ownership of the note is disputed.
Texas | aw does not recogni ze nere possession of a prom ssory

note as equivalent to ownershinp. See Resolution Trust Corp. v.

Canp, 965 F.2d 25, 29 (5th Gr. 1992) (citing Jernigan v. Bank One,

803 S.W2d 774, 776-77 (Tex. App. )) Houston [14th Dist.] 1991, no
wit). The FDI C thus bears the burden of proving up the transac-
tion whereby it acquired possession of the note, before it is

entitled to hol der-in-due-course status. See Lawson V. Fi nance Am

Private Brands, 537 S.W2d 483, 485 (Tex. Cv. App. )) El Paso

1976, no wit); Tex. Bus. & Conm Code Ann. 8§ 3.201(c), Coment 8

("Proof of a transfer to [a transferee w thout indorsenent] by a

holder is proof that he has acquired the rights of a holder
M)

The difficulty inthis case lies in the fact that the contract
of sale between the FDIC as receiver and the FDICin its corporate
capacity does not expressly delineate which assets of the Bank are
being transferred to FDIC in its corporate capacity. Rather, it
states that

[t] he Receiver does hereby sell to the Corporation all

the Receiver's right, title, and interest in all assets

not purchased by the Assum ng Bank pursuant to the

Pur chase and Assunption Agreenent and all assets subse-

quently reacquired from the Assum ng Bank by the Re-

cei ver.

Thus, the assets held by FDIC in its corporate capacity are

defined only inrelation to assets assunmed by Cornerstone under the



ternms of the P&A agreenent. Absent sone evidence as to whether the
note was assuned by Cornerstone, and if so, whether it was then
put-back to the FDIC, we face a question as to the identity of the
owner of the note )) a situation we previously have held is
i nappropriately resolved on summary judgnent. See Canp, 965 F. 2d
at 29 n.1 (describing circunstances of FDIC v. O ark, No. 91-8259

(5th Gr. March 16, 1992) (per curiam (unpublished opinion)).

Citing this gapin the evidence, the district court announced,
inits Menorandum Qpi nion and Order, dated June 19, 1992, that it
was unpersuaded of FDIC s ownership: Neither the terns of the
contract of sale nor the conclusionary letters of John Hai duk, an
FDI C i qui dation assistant, were dispositive. The court nonethe-
|l ess permtted the FDIC an opportunity to supplenent the record,
whi ch opportunity the FDI C pronptly seized by filing the suppl enen-
tal affidavit of Liquidation Assistant Dougl as Jeffers, consisting
of the P&A agreenent and correspondence evi denci ng t hat Cornerstone
had returned the note to FDI C Based upon these new y-provided
docunents, the district court, in its Oder dated July 10, 1992,
granted sunmary judgnent on the issue of FDIC s ownership.

Hut cheson objects to the tardily-produced supplenental
af fidavit of Douglas Jeffers and supporting docunents on a nunber
of grounds: inproper authentication, the "best evidence" rule (Fed.
R Evid. 1003), and alleged inconsistencies in Jeffers's two
affidavits, which Hutcheson clains create an issue of credibility

that can be resolved only by the trier of fact. See Tippens v.

Cel ot ex, 805 F. 2d 949, 953-55 (11th Cr. 1986) (disallow ng summary



j udgnent where i nconsistent testinony by witness creates credibil -
ity question).

At the outset, we nust dismss Hutcheson's contention that
Jeffers was an inappropriate affiant ostensibly because he | acked
personal know edge of the transactions at issue. Recently, in
Canp, 965 F. 2d at 29, we rejected a simlar argunent inasnuch as it
"woul d have us hold [FDIC] to a standard so strict that sumary
judgnment would be all but inpossible for plaintiffs in cases such

as these." See also Selaiden Builders, 973 F.2d at 1254 n.12 (FD C

enpl oyees' "personal know edge" derived from review of FD C
busi ness records sufficient for purposes of rule 56(e)). Because
"suits on prom ssory notes provide fit grist for the summary

judgnment mll," EDIC v. Cardinal Ol Wl Servicing Co., 837 F.2d

1369, 1372 (5th Cr. 1988), such a result would be contrary to our
prior jurisprudence and detrinental to that part of our docket nore
deserving of full trial treatnent. Jeffers's status as an FD C
liquidation assistant, and his review of the FDIC and Liberty
records, brings himwthin the personal know edge requirenent of
rule 56(e).

Hut cheson's reliance upon Fed. R Evid. 1003, to the effect
that Jeffers's supplenental affidavit testinony and the supporting

docunents nust be disregarded, is simlarly msplaced.! |In an

! Rule 1003 provides,

A duplicate is adnm ssible to the same extent as an or
unless (1) a genuine question is raised as to the authentic
the.orlﬁlnal or (2) in the circumstances it would be unfair
admit the duplicate in lieu of the original

i gi nal
ity of
to

(continued...)



exhibit to the supplenental affidavit, a two-page letter from
Cornerstone, dated May 25, 1989, evidences Cornerstone's intention
to put-back certain of the small loans it had assuned in the P&A
agreenent.2? The attached loan listings include a page headed
"Commercial Loans Trial Balance," which lists the note; it is not
hi ghl i ght ed.

While we acknow edge Hutcheson's concerns over permtting
phot ocopi ed evi dence where, as here, the appearance of col ored
hi ghl i ghti ng markers may prove di spositive, we take judicial notice
of the fact that highlighted marks invariably show up i n photocop-
i ed docunents as dark, sonetines opaque, |ines. Such a line
appears, for exanple, in the listing for the note immediately
follow ng the Hutcheson | oan on the Commercial Loans Trial Bal ance
docunent . Gven this fact, and our ability to conclude thereby
that the instant note in fact was returned to the FDIC, adm ssion
of such evidence does not inplicate any such fairness concerns as
contenpl ated by rule 1003(2).

Lastly, we are unable to discern, in Jeffers's two affidavits,

any discrepancy that mght create a question of <credibility

(...continued)

Only the latter of these two provisions applies here, as Hutcheson has raised
no questions as to the authenticity of the original of the docunents included
in the Jeffers affidavit.

2 Prior to a listing and attached schedul e of the |oans, the docunent
st at es,

Highlighted in yellowin these binders are | oans which we con-
tracted to buy with bal ances of $10,000 and below. Highlighted in
orange are | oans which we, bg choice, are keeping. Al renmainin

| oans, not highlighted, are by this letter and under the terns o

t he Purchase and Assunption Agreenent put back to the F.D.1.C



necessitating a determnation by a trier of fact. Indeed, we find
no discrepancies whatsoever between Jeffers's original and
suppl enental affidavits. The fact that the latter includes
information left out of the former is no cause to doubt Jeffers's
credibility; sinply stated, it is the nature of a supplenental
affidavit that it supplenent the original. Plainly, sonething nore
t han Hut cheson's unfounded all egati ons of Jeffers's bad faith and
bi as are needed before the Ti ppens exception can be said to apply.

W find that the sunmmary judgnent evidence produced by the
FDIC in the supplenental affidavit sufficed to establish FD C s
ownership of the note. That concl usion, shared by the district
court, takes this case out of those identified in Canp, in which
"[w] e woul d not hesitate to reverse sunmary j udgnent had Appel | ants
pointed to evidence in the record to the effect that they had a
legitimate fear that the [FD C] was not the owner and hol der of the
note in question and that some other entity m ght |ater approach
t hem demandi ng paynent." Canp, 965 F.2d at 29. The suppl enent al
af fidavit docunents should allay any fears Hutcheson m ght have,
based upon the text of the FDI C contract of sale, that Cornerstone
m ght [ ater seek paynent from him

Once the FDIC thus established, as an initial matter, its
ownership of the note, the burden fell upon Hutcheson to adduce
affirmative evidence contradicting the FDIC on this issue.
Celotex, 477 U S. at 324. Having failed to do so, Hutcheson cannot
merely rely upon the alleged inconpleteness of the FDIC s proof:

"I'n other words, it does not suffice for Appellants nerely to state



that the [FDIC s] all egations, backed up wwth affidavits, m ght be
inerror." Canp, 965 F.2d at 29.

| V.
The district court also correctly dismssed Hutcheson's
contention that the post-maturity rate of interest on the note was
usurious. It is settled Texas law that a specified pre-maturity

rate, in the absence of agreenent as to the post-maturity rate,

W Il be presuned to continue after maturity. Petroscience Corp. v.

D anond Geophysical, Inc., 684 S.W2d 668, 668-69 (Tex. 1984) (per

curianm). The exact argunent urged by Hutcheson here, that the six
percent rate provided in Tex. Rev. GCv. Stat. Ann. art. 5069-1.03
(West 1987) should be deened to be the post-maturity rate, we
rejected in FDIC v. Blanton, 918 F.2d 524, 532 (5th G r. 1990).

The wusury savings clause nade a part of the note evinces the
parties' intent to conply with Texas usury |l aws and thus fortifies
us in our conclusion that the parties did not intend the six

percent statutory rate to apply. See id. at 532 n.8.

V.

Finally, despite our affirmance on the above two grounds, we
nonet hel ess nust remand, because the district court did not allow
Hut cheson a sufficient opportunity to contest the reasonabl eness of
the attorney's fees award. Local Rule 5.1(e) of the Northern
District of Texas specifies that a party has twenty days to respond

toanotion. Here, the FDICfiled its notion requesting attorney's



fees on July 20, 1992; the court granted the request a scant two
days later. W agree with both parties that the district court
erred in this regard.

In light of the foregoing, we AFFIRM the summary judgnent on
the i ssues of Hutcheson's liability on the note and his affirmative
def ense of usury. We VACATE and REMAND, however, the order awarded
attorney's fees so that Hutcheson nmy properly contest the

r easonabl eness of the anpbunt cl ai ned.
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