IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1675
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

SUNDAY | DOANJ MORDI
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(CR4 92 035 A

(April 21, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Def endant - Appel | ant Sunday | dowu Mordi was convi cted on a pl ea
of guilty to charges for unauthorized use of an access device in

violation of 18 U.S.C. 88 1029(a)(2) and 2. |In this appeal, Mrd

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



chal l enges the sentence inposed followng his plea of guilty,
specifically arguing that the sentencing court erred (1) in
refusing to adjust Mrdi's base offense |evel downward for
acceptance of responsibility, and (2) in determ ning the anmount of
"l oss intended."” Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

Mordi pl eaded guilty to unauthorized use of an access devi ce.
According to the factual resumé submtted by the governnent, U.S.
Postal Inspector K Tyner received information from an Arlington
(Texas) Police Detective that Mordi had been arrested in Arlington,
and had on his person a Discover credit card issued in the nane of
Anthony T. Pacia. Tyner contacted a Di scover card representative
who advi sed that the subject card had been nmailed to Pacia at an
address in Irving, Texas. Tyner's investigation revealed that the
Ant hony Pacia to whom the card was issued |ives in New York, and
that the address listed for the card's delivery was that of a
private mail box establishnent in Irving, Texas.

Tyner and other agents set up surveillance and observed
Mordi's two co-defendants as they drove to several private mail box
facilities in the Fort Wrth area. The agents | ater observed Mordi
and his co-defendants in a Sears store in Arlington. The
def endants sel ected nerchandise in the el ectronics departnent and
presented a Sears credit card in the nanme of Taewon Moon to pay the
purchase price of $1,935.56 for the nmerchandise. The defendants

then went to a Fort Wirth Sears store and again used the conpany



credit card to purchase nore electronics for $603.37. Mrdi and
one of his co-defendants al so used the card to purchase shoes for
$134.67. Tyner contacted Taewon Moon, who |ives in New Jersey, and
was advised that Mon had not authorized anyone to apply for a
Sears card in his nane.

The presentence report (PSR) indicated that Mrdi had not
accepted responsibility for his crimnal conduct. The probation

of ficer's conclusion was based on Murdi's statenent regarding his

i nvol venent in the offense. He stated that "I was not stealing
mail. | found the Discover card in the trash. | knew they had a
card and | was with them | was dunb and pretty stupid. I

shoul dn't have done it."

The PSR al so indicated that the actual |oss and intended | oss
in the case total ed $90, 768, which increased Mrdi's base of fense
| evel by six levels. The $90, 768 figure was cal cul ated by addi ng
the | oss due to the actual use of the credit cards, $45,368, to the
addi tional intended | oss due to the credit |ine amounts of $45, 400.

Mordi filed witten objections to the PSR and argued at
sentencing that he should receive a two-level reduction for
acceptance of responsibility. The district court denied the
reduction, concluding that even though Mrdi may have expressed
regret in his statenent he did not "fess up" to what he had done.
Mordi's counsel then asked whether it was Mrdi's statenent that
led to the court's conclusion. The court responded, "Well, it is
obvi ous fromwhat we know about this that he did nore than he said

he did there."



Mordi al so objected to the six-1level upward adjustnent based
on the PSR s cal culation of $90, 768 as the anpunt of actual and
intended | oss. Mrdi did not dispute the actual |oss figure, but
argued that the unexpended balance of the authorized anpunt of
credit on the credit cards should not be taken into account in
calculating the intended loss figure. |Inspector Tyner testified
that the schene was that once a credit |ine had been established by
a credit card conpany and the card was used to the maxi mum dol | ar
anount, the defendants woul d send an "NSF" check in as a paynent to
reduce the balance on the credit card, thereby allowing the
perpetrator sonme additional time in which to continue charging on
the card. The probation officer who prepared the PSR testified
that the potential loss figure was the total of the credit |ine
amounts listed for each fraudulent credit card.

| nspector Tyner testified that he thought the intended | oss
consi sted of the anmount of NSF checks which had been submtted to
the credit card conpanies in order to increase the available credit
bal ance on the fraudul ently obtained credit cards.? The NSF checks
total ed $30, 645. The governnent argued that the $30, 645 shoul d be
added to the $45,400 credit |ine anount and the $45, 368 actual |oss
anmount, for a total of $121,413.

The district court concluded that the $90, 368 figure listed in

the PSR should be wused to determine Mrdi's offense |evel

. In United States v. Deutsch, F. 2d (2nd Cir.
Feb. 11, 1993, Nos. 92-1174, 92-1319), 1993 W 32685, the court
overruled the district court's cal cul ati on of probable or intended
| oss which paralleled that suggested by Tyner. The court ruled
that such a cal cul ati on was pure specul ati on.
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adjustnent. The court determ ned that the defendants intended to
use the unexpended credit on the credit cards; therefore, the
i ntended | oss figure of $45,400 was the appropriate one to add to
the actual loss figure. The court did not include the $30, 645
witten in NSF checks.
I
ANALYSI S

A. Accept ance of Responsibility

Mordi argues that his guilty plea and his statenent to the
probation officer show that he accepted responsibility for his
actions. The Cuidelines provide for a two-point reduction in the
offense level "[i]f the defendant <clearly denponstrates a
recognition and affirmative acceptance of personal responsibility
for his crimnal conduct. . . ." US S G 8§ 3El.1(a). Gven the
sentencing court's wunique position to evaluate a defendant's
acceptance of responsibility, its conclusions are entitled to
greater deference on review than that accorded under the "clearly

erroneous"” standard. United States v. Garcia, 917 F.2d 1370, 1377

(5th Gr. 1990); see also § 3E1.1, coment. (n.5).

Under t he applicabl e deferential standard of review, we cannot
say that the district court erred in concluding that Mrdi's
statenent to the probation officer falls short of clear recognition
and affirmative acceptance of the nature of his crimnal
i nvol venent in the offense. Conduct of the defendant that is
i nconsi stent with an acceptance of responsibility may outwei gh the

significant evidence of acceptance of responsibility provided by



entry of aguilty plea. 8 3El1.1, comment (n.3). Mordi's statenent
that he found the credit card in the trash is clearly inconsistent
wth any acceptance of responsibility that my have been
denonstrated by his pleading guilty.

Mordi argues that his statenent about finding the credit card
inthe trash relates to an uncharged state case and that the source
of the card should not be controlling because he admtted its
illegal use to the probation officer. He al so argues that the
district court considered matters outside the record in order to
wi t hhol d t he two- poi nt reduction. Mordi cites the district court's
statenent that "[I]t is obvious fromwhat we know about this that
he did nore than he said he did there."

For sentencing purposes, the district court may consider any
rel evant evidence "provided that the information has sufficient
indicia of reliability to support its probable accuracy.”" United

States v. Young, 981 F.2d 180, 185 (5th Cr. 1992) (quoting

US S G 8 6AL.3). Mrdi's statenent regardi ng the source of the
card is relevant because it shows a refusal to acknow edge his
actions. Thus, the district court could properly consider the
statenent, regardless of the context in which it was given. The
district court's statenent regarding Mordi's culpability does not
establish that the court considered matters outside the record.
The court appears to have been referring to Inspector Tyner's
testinony regarding the fraudul ent use of the Sears credit card,
and was entitled to consider that testinony as well as Mrdi's

statenent regarding the use of the Di scover card.



The defendant has the burden of establishing that he has

accepted responsibility for his crimnal conduct. United States v.

Perez, 915 F. 2d 947, 950 (5th Gr. 1990). Mordi does not offer any
evi dence of acceptance of responsibility other than his statenent
to the probation officer, which is not an affirmative recognition
of responsibility. The district court did not err by refusing an
adj ustnent for acceptance of responsibility.

B. Quantum of | ntended Loss

Mordi argues that the district court incorrectly determ ned
that the credit line could be used to determ ne the probable or
i ntended | oss anmount of his unauthorized use of an access device
schene. He insists that, although economc |oss nay include
probable or intended loss, it does not include all possible or
potential | osses.

A defendant's base offense level may be increased by six
levels if the defendant was involved in a fraud or deceit offense
with a loss of nore than $70, 000. 8§ 2F1L.1(b)(1)(G. If the
defendant is determned to have been attenpting to cause a | oss
greater than the actual loss, the intended | oss should be used in
determning the value of the loss. § 2F1.1., comment. (n. 7). W
reviewthe application of the Sentencing Cui delines de novo and t he

district court's findings of fact for clear error. United States

V. Sanders, 942 F.2d 894, 897 (5th Cr. 1991).
Mordi also argues that the court erred in basing its
calculation on the cunulative credit |limts of all the cards

because sone of the credit cards were |likely cancel ed, transferred,



or destroyed. He bases his argunent on I nspector Tyner's statenent
that a defendant will generally get rid of the card before the
schene is uncovered. He argues further that sone of the credit
cards were probably not wusable because the insufficiency had
al ready been uncover ed.

For the purposes of 8 2F1.1(b)(1), the loss need not be
determned with precision. § 2F1.1., coment. (n. 8). The
district court concluded that Mrdi intended to use the maxi num
limts available on the credit cards, $45,400. Wen added to the
actual |osses of $45,368, the total value of loss is $90, 368
Mordi's base of fense | evel woul d be i ncreased by six | evel s for any
amount over $70,000; thus, even assum ng that sone of the cards
were not usable, it cannot be said that the district court's
determ nation was clearly erroneous.

We have not previously applied 8 2F1.1 to a case involving

credit card fraud. In United States v. Wnbi sh, 980 F. 2d 312, 313

(5th Gr. 1992), we applied 8 2F1.1 to a bank fraud case, hol ding
that the district court had correctly used the face anobunt of the
checks that Wnbi sh had forged when the court determ ned t he anount
of loss, despite the fact that Wnbish's schene was such that he
received only a portion of the face value of the checks fromthe
banks. 1d. at 316. W neverthel ess determ ned that W nbi sh had
put his victinms (the banks) at a risk of |losing the full anpbunt of
t he checks; therefore, he could be held accountable for the entire

anount of the checks. 1d. at 316. Simlarly, in United States v.

Hooten, 933 F.2d 293, 294-95 (5th Gr. 1991), a credit union



enpl oyee offered to sell a borrower's $1.5 nm|lion note back to the
borrower for $150,000. W held that $1.5 million was the correct
val ue of the | oss because it represented the potential |oss to the
credit union. 1d. at 298.

Here, Mordi put his victins at risk for the aggregate anount
of the unused bal ances of all of the credit cards' limts. Under
our analyses in Wnbish, 980 F.2d at 316, and Hooten, 933 F. 2d at
298, the fact that Mrdi did not actually use the entire credit
limt is not dispositive. As we find that the district court's
concl usion was not clearly erroneous, Mrdi's sentence is

AFFI RVED.



