IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1672
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
KI M DALON DAVI S,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(CR4 92 061 A

August 25, 1993

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Foll ow ng a conditional plea of guilty, KimDavis appeals his
convi ction of possession with intent to distribute nethanphetam ne
in violation of 21 US.C 8§ 841(a)(1l) and (b)(1)(A)(viii).
Concluding that the notion to suppress was properly denied, we

affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

On Cctober 8, 1991, at 1:42 a.m, Oficers Juan Smth and Bl u
Ni chol son of the Conmerce, Texas, Police Departnent observed a
truck driven by Janes Haney nmake an illegal U-turn. The truck had
no license plate and was mssing a taillight. The officers pulled
Haney over, thinking he m ght be intoxicated.

Haney voluntarily got out of the truck and wal ked qui ckly back
to the police car, while two other passengers in the truck, Tonmmy
McCary and Davis, stayed in the truck. Smith got out of the car
and asked Haney for his driver's |license; Haney replied that he did
not have one. Smth then asked Haney to walk to the area between
the truck and the car.

After nmoving to the front of the police car, Smth asked Haney
for his nanme, date of birth, and the state in which he was |icensed
to drive. Haney told Smth that his nanme was "Kyle KimBirge" and
that he was from Ckl ahonma. Haney could not provide his driver's
Iicense nunber, which aroused Smth's suspicion, as lahoma
|icenses correspond to the driver's social security nunber.

After discovering that no Okl ahoma |icense had been i ssued to
soneone with that nanme, Smth told Haney that he was unable to
obtain any license information. Haney, who had returned to the
truck, acted nervous and insisted that he had a |icense and that
t he Texas H ghway Patrol had just stopped them Smth becane nore
suspicious at this point, as he knew that state troopers normally
do not work that late. Smth asked Haney whet her he had received

a ticket, and Haney said no. Because troopers nornmally give



tickets for the sane violations for which Smith had pull ed Haney
over, Smth becane nore suspicious. He tried to contact a trooper
on the radi o, but no one responded, and Smth concl uded t hat Haney
was |ying.

Smth then obtained the vehicle identification nunber ("VIN'")
from the dashboard of the truck and checked to see whether the
vehicle was stolen. He also had the dispatcher run the nanmes of
Davis and McCary to see whether either one had a driver's |icense.
The vehicle had not been reported stolen but was registered to a
car lot in Cklahoma. The dispatcher also reported that neither
Davis nor McCary had a driver's license. Haney could not produce
any paperwork proving that he owned the truck, and Smth feared
that the truck may have been stol en.

Al t hough over one-half hour had passed fromthe initial stop,
Smth becane concerned for his safety and ordered the other two
occupants out of the truck. Neither man had any identification
but McCary produced two checks with his nanme on them Smth then
asked Haney whet her he had any weapons in the truck. Haney said no
and consented to a search of the truck which reveal ed nothing
Smth then told Haney to go to the rear of the patrol car.

Smth then asked Haney whether he had any weapons on him
Haney again said no and said that Smth could check him Smth
then proceeded to pat down Haney. According to Smth's testinony,
t he encounter went as foll ows:

| started at the top and worked nmy way down to his

wai stline where weapons are normal ly kept, and | felt a

| arge hard object. And | asked him | said, "Wat is
t hat ?"



And he said, "That's ne."
| told him | said, "No. Your dick is not that big."

And | told him | said, "Don't nobve whatever you do
Ckay?"

And | was pressing against his body to keep him from

sticking his hand between ny hand and his body to get it.

And as | went to get it, he yelled out, "He's got it!

He's got it!

At this point, Haney started to westle and fight with Smth.
On the other side of the car, fearing that Haney had a weapon
Smth drew his gun, pointed it at Haney's head, and told himnot to
nmove. Haney was t hen handcuffed, and Smth pulled the object from
Haney's groin area. The object was a large ziplock plastic bag
that contained a hard brown substance that Smth recognized as
met hanphet am ne.

Smth yelled to Davis, who was standing at the rear of the
truck, to walk slowy toward the sound of his voice. Wen Davis
got close to Smth, he was told to lie on the ground, and he was
hand-cuffed. During a patdown search of Davis, Smth found a | arge
hard object in Davis's groin area. The object turned out to be a
bag containing nethanphetamne as well as a paper towel, a
measuri ng spoon, and hypoderm c needl es. After handcuffing and

patting down MCary, the police recovered a simlar package of

met hanphet am ne from him

.
Davis was indicted along with Haney and McCary on charges of
possession with intent to distribute nethanphetam ne in violation

4



of 21 U.S.C. 8§ 841(a)(1) and (b)(1)(A) (viii) (1992). Davis pleaded
not guilty and | ater nade a notion to suppress. The district court
deni ed Davis's notion, and he pleaded guilty, conditioned on his

right to appeal the denial of the notion to suppress.

L1,
Davis first contends that his Fourth Anmendnent rights were
vi ol ated because the original traffic stop was not brief nor
tailored to the purposes of the original stop; he also contends
that the stop was pretextual. W reviewthe reasonabl eness of the

traffic stop for Fourth Amendnent purposes de novo. United States

v. Colin, 928 F.2d 676 (5th Cr. 1991).

Davis's claimthat the stop was pretextual has no nerit. In
this circuit, as long as officers are objectively authorized and
legally permtted to stop a vehicle, their notives in doing so are

irrel evant and not subject toinquiry. United States v. Hernandez,

901 F.2d 1217, 1219 (5th Cr. 1990); United States v. Causey, 834

F.2d 1179, 1184 (5th GCr. 1987).

The officers witnessed three independent traffic violations
that gave themthe legal right to stop the vehicle. Even if the
officer's notives were rel evant, Davis cannot identify any evi dence
in the record that even hints that the stop was pretextual.

Davis next contends that his Fourth Amendnent rights were
vi ol at ed because the stop was not brief, nor was it tailored to the
origi nal purposes of the stop. He argues that the duration of the

stop was unreasonable and that the officers' actions went beyond



those of a normal traffic stop.
The scope of detention nust be carefully tailored to its

underlying justification. Florida v. Royer, 460 U S. 491, 500

(1983) (plurality opinion). "[A]ln investigative detention nust be
tenporary and last no longer than is necessary to effectuate the
purpose of the stop." 1d. Davis contends that this stop exceeded
t he bounds of a reasonable traffic stop.

Here, the stop was reasonable. Although what transpired went
beyond the bounds of a normal traffic stop, the extended duration
of the stop was because of the fact that Haney had no driver's
license, |lied about his nane, and coul d not produce any docunent a-
tion indicating that he owned the truck. The officers did not
attenpt to prolong the stop unnecessarily; they responded to
suspicious circunstances as diligently as they could. Where a
traffic stop leads to the revelation of other suspicious circum
stances that thenselves would justify a Terry stop, the stop may
exceed the bounds of a normal traffic stop so long as the addi-
tional circunstances justify the actions of the police. Here, the
suspi ci ous circunstances nore than justified the action taken.

Davis argues that although the suspicious circunmstances my
have justified the detention of Haney, they did not justify the
detaining MCary and hinself. We di sagree. Al t hough nere
proximty to a person suspected of wongdoing does not give the
police probable cause to search that person, it is not unreason-
abl e, under the Fourth Anmendnent, briefly to detain the passengers

of a vehicle that has been lawfully stopped, so long as it is



reasonable to detain the driver briefly. Wre this not the rule,
no traffic stop would be justified where the vehicle had nmultiple
occupants, as the police would have no justification for detaining

t he passengers of the car.

| V.

Davis next contends that the search of Haney was unl awf ul
because the police waited so long to conduct a safety frisk and
that any fear of the officers was objectively unreasonable. W
need not address these contentions, as the district court found
t hat Haney consented to the search of his clothing, and we affirm
that finding.

W review the consent determnation under the clearly

erroneous st andar d. United States v. Piaget, 915 F.2d 138, 139

(5th Gr. 1990). W previously have noted six primary factors to

consider in determ ning whether consent is voluntary. See United

States v. Kelley, 981 F.2d 1464, 1470 (5th Cr. 1993). W see no

need to address those factors here. Al t hough they support the
district court's decision, its finding rests mainly on a credibil -
ity choice between the testinony of Haney and that of Smth. The
court chose to give Smth's testinony nore credibility, and that
deci sion was not clearly erroneous. W affirmthe district court's

concl usi on that Haney consented to the search.?

1 Al'though the government does not contest standing, it appears that
Davi s has no standing to contest the search of Haney. Because of our hol di ng,
we need not reach this issue.



V.

Davi s al so chal |l enges the district court's conclusionthat the
police had probable cause to arrest him He alleges that his
proximty to Haney did not warrant his arrest. It has |ong been
established that "a person's nere propinquity to others independ-
ently suspected of crimnal activity does not, w thout nore, give

rise to probabl e cause to search that person.” Ybarra v. lllinois,

444 U. S. 85, 91 (1979) (citation omtted). "[I]n order to find
probabl e cause based on association with persons engaging in
crimnal activity, sone additional circunstances fromwhich it is
reasonable to infer participation in the crimnal enterprise nust

be shown." United States v. Ramrez, 963 F.2d 693, 698 (5th Cr.

1992) (quoting United States v. Hillison, 733 F.2d 692, 697 (9th

Cir. 1984)).
It is not enough that Davis was riding in the truck wth

Haney. See United States v. DI Re, 332 U S. 581, 587 (1948) (nere

presence in a vehicle where illegal transaction occurred, w thout
nmore, was not enough to establish probable cause). Because the
truck was not stolen, Davis's presence in the truck, in and of
itself, cannot be considered suspicious. The police did not find
any contraband in the truck where Davis coul d have been expected to
have seen it; Davis made no suspicious novenents. Although Davis
did not have a driver's license, this fact is not suspicious, as he
was not dri ving.

We nevertheless hold that the police had probable cause to

search Davis. Wen Smth | ocated the pouch of drugs and started to



renove them Haney yelled, "He's got it! He's got it!" Based upon
this statenent, a reasonabl e person could conclude that there was
a substantial probability that Davis knew what "it" was. Haney's
out burst reasonably nmay be interpreted as a warning to Davis and
McCary that the officers had di scovered the drugs.

When making a probable cause determnation, "we deal wth

probabilities.” Brinegar v. United States, 338 U S. 160 (1949).

We hold that Haney's exclamation established a fair probability
that Davis and McCary sonehow were i nvol ved i n Haney's anphet am ne
enterprise, thus giving the police probable cause to arrest them
Because the defendants were lawfully arrested, the search of their
persons was |l egal as a search incident to arrest. As a result, no
Fourth Amendnent viol ation occurred.

We AFFIRM the judgnent of the district court.



