IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1653
Summary Cal endar

ROBERT L. RICH
Pl ai ntiff-Appellant,

VERSUS
CRAI G HOPPER, et al.
Def endant s,
CRAI G HOPPER
Def endant - Appel | ee.

No. 92-1824
Summary Cal endar

ROBERT L. RICH
Pl ai ntiff-Appellant,

VERSUS
CRAI G HOPPER, et al.
Def endant s,
UNKNOAN NAME GOVERNVENT AGENTS,
FORT WORTH, TEXAS, et al.
Def endant s- Appel | ees.



Appeals fromthe United States District Court
for the Northern District of Texas
(4:91-CV-491-A

January 29, 1993

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

In these two appeals that we consolidate sua sponte, Robert

Rich challenges the district court's dism ssal of his prisoner's
Bi vens acti on agai nst agents of the Drug Enforcenent Adm nistration

(DEA). Finding no error, we dismss the appeals as frivol ous.

| .

In 1989, Fort Worth attorney Toby Goldsmith represented Rich
and Mel ani e Hooper, who were indicted in the United States District
Court for the Eastern District of Louisiana on drug charges. On
July 13 or 14, 1989, CGoldsmth informed New O| eans DEA Speci al
Agent Wayne Enders that R ch and Hooper had deposited a package
wth him Enders asked the Fort Wrth DEA Resident Agent in
Charge, Dannie P. Wst, to have soneone take delivery of the
package from Goldsmth. At West's direction, DEA Task Force
O ficer and Deputy United States Marshal Crai g Hopper took delivery
of the package and shipped it, unopened, to the DEA office in New
Ol eans; Enders received the package on July 19, 1989.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.
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On July 31, 1989, Enders applied for a warrant to search the
package. On that sane day, the warrant issued and was executed,
yi el ding seven itens of gold and dianond jewel ry.

On COctober 13, 1989, Rich was convicted on sixteen drug
counts, including operating a continuing crimnal enterprise that
produced and sold anphetamines in five states. According to the
governnent, trial testinony showed that Rich had purchased | arge
anopunts of jewelry with drug proceeds and used the jewelry to
entice others to join in the enterprise.

Evi dence of the seized jewelry, however, was excluded from
trial on the grounds that the seizure was warrantl|less and that,
even if the warrant problens were cured, the prejudicial effect of
the evidence outweighed its probative value. Furthernore, the
evi dence was found to be cunul ati ve.

On conpl ai nt of the governnent, the jewelry was ordered sei zed
and held subject to court order. Through an attorney other than
Goldsmth, Rich and Hooper filed a claimand answer in response to
the seizure order. The district court rejected the claim and
ordered the jewelry forfeited. On Rich's notion to appeal in forma
pauperis, this court, on April 12, 1991, dism ssed his appeal of
the forfeiture order.

By anended conplaint, Rich sued Hopper, Enders, and West,
alleging that they had seized the jewelry from Goldsmth w thout
warrant or probable cause, violating the Fourth Anmendnent. He
sought declaratory and i njunctive relief and danages in the anount

of $50, 000, the alleged value of the jewelry. As Rich alleged a



constitutional violation by federal officers, his action was

brought pursuant to Bivens v. Six Unknown Naned Agents, 403 U. S

388, 389 (1971).

The original conplaint had been filed July 12, 1991. After
the defense of qualified inmunity was rai sed, the court instructed
Rich to plead nore specific facts. The anmended conplaint was
Ri ch's response.

Hopper noved to dismss or, alternatively, for summary
j udgnent, raising, anong other things, qualified imunity. Rich
filed no response. Hol ding that Rich's conplaint did not plead
facts sufficient to overcone the qualified imunity defense, the
district court dismssed the clains against Hopper. Havi ng
determ ned that there was no just reason for delay, the district
court entered a final judgnent as to Hopper. Rich noticed an
appeal, No. 92-1653.

Then, Enders and West noved to dismss pursuant to Fed. R
Cv. P. 12(b)(6) or, alternatively, for sunmary judgnent, rai sing,
anong other things, qualified immunity. Rich opposed the notion.
Hol ding that Rich's conplaint did not plead facts sufficient to
overcone the qualified immunity defense, the district court
di sm ssed the clains agai nst Enders and West. The district court

entered a final judgnent. R ch noticed an appeal, No. 92-1824.

1.
A

Rich argues that his conplaint was sufficient. Under the



doctrine of qualified imunity, an official enjoys immunity from
suit for damages for actions taken in his official capacity and
wthin the scope of his authority so long as his actions do not
violate clearly established statutory or constitutional rights of

whi ch a reasonabl e person woul d have known. Harlow v. Fitzgerald,

457 U.S. 800, 813 (1982). The party seeking to recover danmages
froman official asserting qualified imunity bears the hei ghtened
burden of pleading specific facts that, if proven, would overcone

the immunity defense. Jackson v. Gty of Beaunont Police Dep't,

958 F.2d 616, 620 (5th Gr. 1992); Elliott v. Perez, 751 F.2d 1472,

1479 (5th Gr. 1985). "Mere conclusory allegations and bold
assertions are insufficient to neet this heightened standard.”

Streetman v. Jordan, 918 F.2d 555, 557 (5th Cr. 1990).

The inmmunity defense applies to federal officials as it does

to state officials. Barker v. Norman, 651 F.2d 1107, 1122 (5th

Cr. Unit AJuly 1981). Review of a dism ssal for failure to neet

the heightened pleading requirenent is de novo. Streetman, 918

F.2d at 556-57; Jackson, 958 F.2d at 618. The anended conpl ai nt
all eged only the follow ng facts:

1. In July, 1989, wthout warrant or probable cause
Wayne Enders; [sic] DEA New Oleans, contacted Craig
Hopper; [sic] DEA Forth Wrth, to seize plaintiff's
property ($50,000.00 in Jewelry) from Toby Col dsmth.

2. On July 13, 1989; [sic] wthout warrant or probable
cause, Danny [sic] West directed Craig Hopper to seize
plaintiff's property from Toby Gol dsmth.

3. Crai g Hopper seized plaintiff's property and sent it
to Wayne Enders.

4. Wayne Enders received plaintiff's property on
July 19, 1989.



5. By seizing plaintiff's property w thout warrant or
probable cause, Enders, Wst, and Hopper deprived
plaintiff of his right and protection to be free from
illegal seizure' [sic] as guaranteed to hi mby the Fourth
Amendnent to the United States Constitution.

In Streetman, 918 F. 2d at 557, we anal yzed facts pleaded in a
suit alleging an illegal search. W provided an illustrative |ist
of allegations that are too broad to survive dism ssal under
Elliott. The |list includes assertions that a confidentia
informant did not exist, that the officer obtaining the search
warrant lied in the probable cause affidavit, that the defendants
conspired against the plaintiff, and that the affidavit did not
establish probable cause. 1d.

The basis of R ch's claim is that the package was taken
W t hout warrant or probable cause. A warrant did not exist when
Hopper took delivery of the package from Goldsmth and shipped it
to Enders. Rich states no facts to support his conclusional

al l egation that probable cause did not exist or even that probable

cause was required. R ch proposes conclusions as facts.

B
Ri ch argues that the district court incorrectly held that he
coul d prove no set of facts that would entitle himto relief. The
Hopper dism ssal nade no reference to proof but was based entirely
upon Rich's failure to plead facts specific enough to overcone a
qualified imunity defense.
The Enders and West di sm ssal was based upon the sane defect.

The district court added the foll ow ng:



The court need not reach the alternative notion for
summary judgnent, but notes that defendants' affidavits
reflect that they were acting within the course and scope
of their enploynent and did not violate any clearly
established right of plaintiff during the proceedings
here in question. Plaintiff has failed to file any
controverting evidence or otherwi se attenpt to raise a
genui ne i ssue of material fact wwth regard to def endants
actions.
The court granted the notion to dism ss, not the notion for summary
judgnent. This alternative ground that the court did not reach was
not the basis of the dismssal. This argunent is frivol ous.

Ri ch al so argues that the district court erroneously held that
t he def endants had successfully made a qualified i munity defense.

The district court stated no such hol di ng.

C.
Rich argues that the suppression of the evidence at his

crimnal trial established that the seizure violated the Fourth

Amendnent and conpels a judgnent in his favor. He calls it the
"l aw of the case." This argunent is unavailing for at |east four
reasons.

1

The dismssal for failure to plead facts sufficient to
overcone an i nmunity defense was based upon the face of the anended
conplaint. Jackson, 958 F.2d at 621. 1In a pleading filed before
the anended conplaint, R ch clainmned that the result of the
suppression hearing was binding. The anmended conplaint did not

refer to this claim



2.

Even if a plaintiff could use the suppression of evidence as
an offense, Rich has not provided enough information. He has
supplied only twenty-one pages of a 138-page suppression hearing
transcript. That excerpt covers Goldsmth's testinony, the judge's
ruling, and exchanges with the attorneys. W cannot determ ne the

subst ance of what was actually litigated.

3.

Even if we were to accept that those twenty-one pages contain
all material that is relevant to Rich's argunent, the trial court
was equivocal on whether its finding that the agents acted
unconstitutionally was necessary and critical. The court's first
ground for suppressing the evidence was its view that the agents
had viol ated the Fourth Arendnent. The court continued by stating
that, even if the Fourth Amendnent defects were renedied, the
prejudicial effect of the evidence outweighed its probative val ue.

The court al so found the evidence cunul ati ve.

4.

Even if we could accept the transcript excerpt as if it were
conplete and could conclude that the Fourth Amendnent issue was
critical and necessary to the holding, the transcript indicates
that the Fourth Anendnent issue was not actually |litigated.
| medi ately after the district court announced its decision to

suppress, the governnent attorney protested that he had not



addressed the Fourth Anendnent issue and had |imted his presenta-
tion to the attorney-client privilege. He told the court that he
did that because, at a pre-trial conference, the judge had stated
that the evidence would be admtted. The court did not address
this protest, which, however, raises a serious question of whether
the issue was actually litigated.

We need not address the governnent's argunent that Rich seeks
to re-litigate the forfeiture. The transcript of the civil

forfeiture trial is not in the record of these appeals.

L1,
Argui ng that these appeals are frivol ous, the governnent seeks
sanctions against Rich. An appeal is frivolous if the claim
advanced i s unreasonable or is not brought with a reasonably good

faith belief that it is justified. dark v. Geen, 814 F. 2d 221,

223 (5th Gr. 1987). An appeal is also frivolous if the result is
obvious or the argunents of error are wholly wthout nerit.

Coghl an v. Starkey, 852 F.2d 806, 811 (5th Cir. 1988) (per curiam

We do not lightly inpose sanctions at any tine, but it is particu-
larly cautious in doing so when the appellant appears pro se.
Clark, 814 F.2d at 223. Pro se litigants are not held to the
standard of professionals, yet they are not granted unrestrained
license to pursue totally frivolous appeals. [|d.

Cenerally, a warning precedes the inposition of sanctions
against aproselitigant. Wwen alitigant's conduct is especially

egregi ous, however, awarning is not a pre-requisite. Cf. Mody v.



Baker, 857 F.2d 256, 258 (5th Cr.), cert. denied, 488 U S 985

(1988) (a Fed. R Cv. P. 11 sanction is generally preceded by a
war ni ng but may be inposed when litigant's conduct is especially
egregi ous) .

This appeal is frivolous, but Rich's conduct has not been
egregi ous beyond that point. | nstead of inposing sanctions, we
warn Rich that the filing of frivolous appeals in the future very
likely will result in sanctions.

The appeal is DISM SSED as frivolous. See Fifth CGr. Loc. R
42. 2.
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