IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1651
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl aintiff-Appellee
vVer sus
CHARLES L. SI MMONS,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:91-CR-0122-A
~ March 18, 1993
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
Charles L. Sinmmons, Jr. pleaded guilty to one count of

di stribution of cocaine and was sentenced to twelve nonths
i mprisonment, three years supervised rel ease, and a $3000 fi ne.
The Governnent filed a petition to revoke supervised rel ease
all eging that Simmons had violated the conditions of his
supervi sed rel ease by using cocaine on six occasions. Sinmobns
pl eaded true to the allegations, and the district court revoked
hi s supervised rel ease and sentenced himto 24 nonths

i npri sonment .

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Si mons argues that the district court violated 18 U S. C
8§ 3583(e)(3) by not sentencing himpursuant to the applicable
sentencing guideline, US S G 8§ 7B1.4. This Court rejected
Simons's argunent in United States v. Headrick, 963 F.2d 777,

780 n.3 (5th Cr. 1992). |In Headrick this Court stated that the
policy statenents in Chapter 7 of the sentencing guidelines are
merely advisory; the district court nmust consider the applicable
gui deline range but is not bound by it. Headrick, 963 F.2d at
780-82; 18 U.S.C. 8 3553(a)(5). The issue was squarely addressed
by the Tenth Circuit in United States v. Lee, 957 F.2d 770, 772-

73 (10th Cr. 1992), where the Court held that under 18 U S.C

8§ 3583, the policy statenments regardi ng revocati on of supervised
release in Chapter 7 of the United States Sentencing Cuidelines
are advisory rather than mandatory.

The district court considered the applicabl e guideline range
of 3-9 nonths, see 8 7Bl.4(a), but held that it would not follow
the policy statenent in sentencing Simons. The court noted that
Si mmons's viol ation was not a one-tine event but was a series of
vi ol ati ons extendi ng over a one-year period, and after
considering the factors in § 3553(a), sentenced himto 24 nonths
i nprisonnment. The court considered the policy statenent in
8§ 7Bl.4(a) and rejected it in light of the other factors in
8§ 3553(a). See Headrick, 963 F.2d at 782. Simmobns's sentence is

AFFI RVED.



