IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1641
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
DW GHT LYNN BOCKQOUT,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
CR3 91 412 R

( May 12, 1993 )
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

There are two questions presented in this appeal: First,
whet her there is sufficient evidence to support the convictions of
the appellant for mail fraud; and second, whether the district
court erred in applying the vul nerabl e-vi cti msentenci ng gui del i nes

enhancenent when sentencing the appell ant.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



I

Dwi ght L. Bookout was found quilty of five counts of nmail
fraud, five counts of aiding and abetting nail fraud, seven counts
of noney | aundering, and two counts of aiding and abetting noney
| aundering and sentenced to a termof 150 nonths.

The evi dence establishes that Bookout was a custonmer over a
period of several years at a jewelry store belonging to Dw ght
Wal |l ace. I n 1986, Wallace purchased the de Linde quartz mne in
Arkansas for $75, 000. Subsequently, Wallace incorporated a
busi ness in Texas called Arkansas Quartz Mnes, Inc. (AQV). AQV
becane owner of the de Linde quartz m ne.

In August 1987, Wallace fornmed a partnership to sel
approxi mately 40 percent of the de Linde quartz m ne, broken down
into 40 units at $5,000 a unit to friends, famly, acquaintances,
and custoners at his retail store. Wal | ace wote a prospectus,
i ncl udi ng a proposal, geol ogical reports, financial information, a
hi story of the corporation, and resunes of key enployees of the
corporation to distribute to potential investors. Wl | ace al so
delivered a subscription agreenent and partnership agreenent to
each of the prospective investors.

Wal | ace testified that Bookout was one of a hundred different
i ndividuals who was given a prospectus as a potential investor
Wal | ace invited Bookout to invest in the corporation directly and
offered him a ten percent finder's fee for each investor he

referred to him VWal |l ace testified that Bookout did not have



authority to enroll people as [imted partners. He testified that
Bookout was never an enpl oyee of the corporation. Although Bookout
mailed a $9,000 check to Willace to purchase units in the
partnership, the check did not cl ear because of i nsufficient funds.

M chael Diehl, Bookout's co-defendant, testified for the
governnent pursuant to a plea agreenent. Di ehl stated that
Bookout, whom he also knew as Mles Perot, and he were
acquai ntances in Texas. Bookout hired Diehl to work as a
tel emarketing sales representative at a conpany he had forned
call ed Anerican Quartz Corporation (AQC). Bookout told Diehl that
he woul d be selling shares in a mne over the phone to potenti al
investors. D ehl understood Bookout to be the owner and operator
of the conpany. According to Diehl, after a tel emarketer | ocated
a prospective i nvestor, Bookout mail ed hima prospectus and was t he
mai n person in the operation who would try to close the deal over
t he phone. Bookout also nmiled out a geological report and a
phot ograph of the area where the m ne was | ocat ed.

Wal | ace testified that the prospectus Bookout distributed
pronoted the de Linde m ne belonging to AQM and was nodel ed on his
pr ospect us. Bookout's prospectus stated that AQC was the sole
owner of the quartz m ne. Bookout did not nention that Wall ace and
a partner each owned 50 percent of the mne. Willace's prospectus
descri bed how he net de Linde and purchased the mne from him
Bookout' s prospectus described a sim |l ar neeting and agreenent that

supposedly took place between de Linde and AQC Wl | ace' s



docunents expl ained that he was selling a 40 percent interest in
the mne at $5,000 a unit for a total of $200,000. Bookout, by
contrast, was selling $7,500 units for a total of $300,000.
Bookout clainmed that AQC purchased the mine for $200,000 when
Wal | ace actually bought it for $75, 000. Wal | ace' s prospectus
proj ected $250,000 in gross revenues at the end of the first year
of operation and a 12.48 to 1 return on investnent at the end of
the fifth year of operation. Bookout's prospectus projected
$325,000 in gross revenues and a 9.48 to 1 return on investnent.
Bookout, wi thout any authority fromAQM sent alimted partnership
agreenent between the investor and AQC to potential investors.

Bookout hired three other tel emarketers, in addition to D ehl,
to |locate prospective investors. Di ehl worked for Bookout for
about five or six nonths; the other telemarketers worked for
Bookout for between one nonth, and several nonths.

In the fall of 1987, Bookout, using the nane MIl|es Perot,
contacted Pi Jo Tang about investing in AQC. Bookout mailed Tang
a prospectus, a geological report, and a partnership agreenent.
Tang i nvested $7,500 i n t he bogus conpany. Tang received no return
on her investnent and was subsequently unable to | ocate Bookout to
i nqui re about her investnment. Bookout also contacted Leo Epp in
the fall of 1987. Epp also invested $7,500 in AQC. Epp received
a $227 return on his investment. Epp was also unable to |ocate

Bookout .



Bookout's testinony offered a conflicting version of his
relationship with Willace conpared to Willace's testinony.
Accordi ng to Bookout, he declined to refer investors to Wal |l ace for
a finder's fee as proposed by Wall ace and instead offered to start
his own operation under a different nane as a general partner to
AMC. Bookout testified that he told Wallace that he was going to
use a different conpany nanme and change the "econom cs" of the
offers that he would be naking on behalf of Wallace. He stated
that he showed Wallace one of the prospectuses that he had put
t oget her. Bookout explained that he initially forgot to
i ncorporate his conpany because it started growi ng so quickly and
that he was not initially licensed to sell securities. According
t o Bookout, Wallace understood the exact nature of his operation.
Bookout testified that he submitted a list of the names of the
peopl e whom he signed up as investors to Wallace and sent \Wall ace
a check for $9,000 representing nine $1,000 units. He stated that
his agreenent with Wal | ace was never put in witing. After Bookout
cl osed down hi s conpany, he never contacted the investors and told
them of his change of address.

Wal | ace denied allow ng Bookout to change the prospectus;
deni ed having any agreenent with himto submt lists of investors;

or receiving a list of nanmes of investors.



|1

Bookout was convicted of five counts of mamil fraud and five
counts of aiding and abetting mail fraud anong other charges.
Count one of the indictnment alleged mail fraud comm tted agai nst
Leo Epp; count two alleged nmail fraud agai nst Tang; and count three
alleged mail fraud and aiding and abetting against Mnnie L.
Sunmmer s.

Bookout' s def ense counsel noved for a judgnent of acquittal on
all counts at the close of the governnent's evidence and renewed
this notion at the close of all the evidence. Def ense counsel
argued that there was insufficient evidence to convict Bookout of
mai | fraud against Sunmers because there was no evidence that
Summers mail ed the check that fornmed the basis of the count three
through the United States nail. Addi tionally, defense counse
asked for a judgnent of acquittal on count two because Tang could
not renmenber whether she used the U S. nmail or Federal Express to
mai | her investnent check. The district court denied both notions.
At  sentencing Bookout objected to a recomendation in the
presentence report (PSR) that Bookout's base offense |evel be
increased by two |l evels because he targeted vul nerable victins.
See U S.S.G 8 3A1.1. The district court overruled his objection
Bookout appeal s.

1]
Bookout first argues that the evidence is insufficient to

support his convictions on counts one and two of the indictnent.



To convict for mail fraud, the governnment nust prove (1) a
schene or artifice to defraud, (2) specific intent to defraud, and
(3) the use of the mails for the purpose of executing the schene.

U.S v. Shively, 927 F. 2d 804, 813-14 (5th Cr.), cert. denied, 111

S.C. 2806 (1991). Bookout challenges the sufficiency of the
evi dence concerning only the third elenent of the offense on both
counts.

A jury verdict nust be sustained if there is substantia
evidence, taking the view nost favorable to the governnent to

support it. dasser v. U S., 315 U S 60, 80, 62 S.Ct. 457, 86

L. Ed. 680 (1942); accord U.S. v. Lechuga, 888 F.2d 1472, 1476 (5th

Cr. 1989). The jury is, of course, the final authority on the
credibility of wwtnesses. U.S. v. Lerma, 657 F.2d 786, 789 (5th

Cir. 1981), cert. denied, 455 U S. 921 (1982) (citation omtted).

Evidence is sufficient to uphold a jury verdict if a reasonable
trier of fact could have found all the necessary elenents of the
crinme beyond a reasonabl e doubt. Lechuga, 888 F.2d at 1476.

At trial Bookout objected to the sufficiency of the evidence
on counts three (Ms. Sumrers) and two (Dr. Tang). On appeal
Bookout objects to the sufficiency of the evidence on counts one
(M. Epp) and two. Bookout does not reassert his objections to the
sufficiency of the evidence concerning Summers's use of the U S.
mai |, and that issue should not be considered.

The al |l egati on underlying count one was an investnent by M.

Epp in AQC. Bookout argues that the fact that Epp testified that



he "mail ed" a check, w thout specifying whether he used the U S.
mail or a private conpany, prevented the jury from finding guilt
beyond a reasonable doubt.? Hs argunent is neritless. Thi s
evidence is sufficient for the jury to reach a determ nation that
Epp used the U S. nmails beyond a reasonabl e doubt.

Bookout also challenged the sufficiency of the evidence to
convict on count twd. Count two related to an investnent by Dr.
Tang. During direct exam nation, Tang testified that she "nail ed"
a check to AQC. On cross-exam nati on Bookout's defense counse
gquesti oned Tang about the nethod she used to send her check to AQC.

A. The back -- in the back of the check is

deposit only and a Federal Express nunber.

Q You sent this Federal Express?

A That's right.

Q Not through the United States nail s?
A No.

Q But Federal Express?

A Ri ght .

However, during re-direct examnation the Governnent refreshed
Tang's nenory with a questionnaire she had filled out for a United
States Postal Service investigation.

Q s your nenory now refreshed as to how that check

was sent to the Anmerican Quartz Corporation?

1 |1f the defendant causes a victimto use the mails, this
constitutes use of the mails. Shively, 927 F.2d at 814.



Yes.
How was t hat check sent, ma' anf

Sent by Anerican Express, Anerican Quartz.

O >» O >

Again | ask you to read this over. You said
American Express. Ckay. Read that again.
A Federal Express.
Q Read it to yourself. The words. | realize you have
sone difficulty with your | anguage but -- is your nenory
now refreshed as to how that mail was sent, ma'anf
A First class U S. mail.
Q And is that in fact the way you did send it by first
class United States mail, ma' an®
A | believe so.
The Governnent also established that Tang's check was dated
January 3, 1988, and deposited January 11, 1988. The sufficiency
of testinonial and circunstantial evidence is neasured by the sane

test. US v. Lopez, 979 F.2d 1024, 1028 (5th Gr. 1992).

Evidence is sufficient to convict if the jury could "reasonably,
logically, and legally infer that the defendant was guilty beyond
a reasonable doubt." W nmust say that the contradiction and
equi vocation in Dr. Tang's testinony has caused us serious concern
whet her a | egal reasonabl e doubt exists on her use of the United
States mails, so as to render the evidence insufficient to convict
on this count. Upon thorough consideration, however, we think that

it was ultimately up to the jury. W sinply cannot gainsay the



jury's right to credit Dr. Tang's one direct and unequivocal
response--after having her nenory refreshed--that her check was
sent first class U. S. mail. The jury was entitled to eval uate her
various responses and ultinately to credit the testinony that she
used the U.S. mails. Consequently, there is sufficient evidence to
convi ct Bookout on both counts one and two.

|V

Bookout al so asserts that his sentence was inproper because
the district court erred in determning that the victins were
vul nerabl e under U S.S.G § 3Al.1.

The district court is authorized to augnent a defendant's
offense level by two levels, "[i]f the defendant knew or should
have known that a victimof the offense was unusually vul nerabl e
due to age, physical or nental condition, or that a victim was
ot herwi se particularly susceptible to the crimnal conduct." 8§
3A1.1. The guideline section applies where the defendant targets
a vulnerable victim as in marketing an ineffective cancer cure or
robbi ng a person because he i s handi capped. 1d. at conmment. (n.1).
The gui deline woul d not, however, apply to a sale of securities by
mail to the general public where one of the victins "happened to be
senile.” 1d.

The determination that a victimis vulnerable is a factua
finding which the district court is best suited to make since the

district court can observe the victimin court. U.S. v. Rocha, 916

F.2d 219, 244-45 (5th Cr. 1990), cert. denied, 111 S. C. 2057

-10-



(1991). Mulnerability is a "conplex fact" that is "not reducible
to a calculation of the victinis age or to a diagnosis of the
victims disease." |d. (citation omtted). The district court's
decision that a victim is vulnerable, as well as the court's
determ nation of what the defendant knew or should have known are
reviewed for clear error. 1d.

According to the PSR, at l|east three of the victins were
el derly and one was physically handi capped. In his objection to
t he PSR, Bookout argued that all of the investors were contacted by
t el ephone, no tel emarketer could tell if the victi mwas vul nerabl e,
and vul nerable victins were not targeted. The addendumto the PSR
reflects that Bookout knew that at |east one of the victinms, Ms.
Sumers, "was elderly and easily influenced because he had
previ ously defrauded her in another bogus investnent schene."

At sentencing the district court explained that it was

overruling Bookout's objection because "I do agree with the Pre-
Sentence Report based on the -- the people that | saw testify,
particularly Ms. Summers. | would certainly put her in the

category of being a victim who was the type at which that
adj ustnent was ained at." Bookout persisted in his objection on
the grounds that his co-defendant contacted Ms. Sumers and t hat
he nmerely "recogni zed the fact that he had known her once before
and made a coment." The district court deened this irrelevant

"because she was obviously one of the victins .

-11-



Bookout argues that he targeted prospective i nvestors based on
their financial capabilities and not on their nental or physical
limtations. According to Bookout, his activities were simlar to
offering securities by mail to the general public. There are
several shortcomngs to this argunent. First, Bookout's reliance

on U S. v. Mree, 897 F.2d 1329, 1335 (5th G r. 1990) is m spl aced

because that case occurred in a clearly distinguishable context
where the Court held that a condition which is a necessary
prerequisite to the crime cannot constitute an enhancing factor
under 8 3A1.1. 1d. Here, that is not the case. Additionally,
Bookout knew Ms. Summrers froman earlier failed investnment schene,
and his attorney admtted this fact at sentencing. Consi deri ng
t hat Bookout supervised the tel emarketer who worked with Sumrers
and that selling an investnent to an individual over the phone is
different from sending out a blind miling, it is entirely

pl ausi ble and therefore not clearly erroneous, see Anderson V.

Bessener Gty, 470 U. S. 564, 573-74, 105 S. Ct. 1504, 84 L. Ed. 2d 518

(1985), that Bookout knew or should have known that Summers was a
vul nerabl e victim
\Y
For the reasons stated above, the judgnent of the district
court is

AFFI RMED

-12-



