IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1640
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JARRETT E. WOODS, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

( CR3- 90- 276-T)

(April 23, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Def endant - Appel | ant Jarrett E. Wods, Jr. appeals his jury
convi ction on nunmerous counts, including conspiracy, m sapplication
of funds, aiding and abetting, unlawful participation, false

entries, and unlawful receipt. He al so appeals the restitution

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



facet of his sentence. Finding no reversible error in the guilt-
i nnocence aspect of the trial, we affirmthe conviction of Wods.
Fi ndi ng an i nperm ssi bl e di screpancy, however, between the anobunt
of restitution orally ordered by the sentencing judge and the
anount set forth in the witten restitution order, we vacate both
the oral and witten orders of restitution and remand for
clarification and inposition of a new restitution order in the
correct anount.
I
FACTS AND PROCEEDI NGS

Wods was convicted for illegal activities related to the
failure of Western Savings Association, a Texas savings and | oan
institution (Western). Wods was chairman of the board of
directors and chief executive officer of Wstern. He illegally
used Western's funds to conceal the financial problens of Janes

Reagi n, a substantial custoner, and to cloak the true net worth of

st er n.
Wods was convicted of all 35 counts of a superseding
indictnment, was sentenced to 25 years' inprisonnent, and was

ordered to pay $37,771,334.43 in restitution and $1,750 as a
speci al assessnent.
I
ANALYSI S
Wods chall enges his conviction, arguing that the district
court violated his Sixth Amendnent right to conpul sory process by

not granting use imunity to two defense w tnesses. He al so



chal | enges hi s sentence, contending that the sentencing judge erred
by ordering himto pay $37,771,334.43 in restitution.

Conpul sory Process

On Decenber 9, 1991, Wods filed a notion to dismss counts
one through seven of the indictnent on the ground that he woul d be
deni ed the Si xth anmendnent right to conpul sory process if forcedto
gototrial on those counts. He argued that he was entitled to the
testinony of the attorneys who advised himduring the transaction
giving rise to the subject counts in the superseding indictnent,
because he intended to raise the defense of "reliance upon the
advi ce of counsel." Alleging that the two attorneys he intended to
call as wtnesses would exercise their Fifth Amendnent privil ege
against self-incrimnation, Wods requested that the district
court: (1) sever counts one through seven until the governnent
granted use immunity to the witnesses or the Court of Appeals rul ed
that the statute of limtations for charges agai nst the w tnesses
had run, and (2) permt the liberal use of hearsay testinony so
that he (Wods) could show that he relied on the advice of counsel
during the transaction underlying counts one through seven. He
insisted that the governnment had strategically manipulated the
unavailability of defense w tnesses.

On February 6, 1992, Wods filed a second notion to dism ss on
t he ground of denial of the right to conpul sory process. He argued
that the district court should "exercise its narrow discretion to
grant [use] . . . imunity." 1d. at 1279. The district court

denied this second notion on the day it was fil ed.



The governnent argues that the district court's refusal to
grant use immunity should not be reviewed because Wods failed to
preserve the issue for appeal. The governnent is correct on the
| aw but incorrect on the facts. Wods renewed the notion to
dismss the indictnent for interference wth the right to

conpul sory process before the district court, and that court

overrul ed the objection. The issue was properly preserved for
appeal . Nevertheless, we find that Wods is not entitled to
relief.

"District Courts have no i nherent power to grant imunity. A
district court may not grant inmmunity sinply because a W tness has
essential excul patory evidence unavail able from other sources."

United States v. Follin, 979 F.2d 369, 374 (5th Gr. 1992) (citing

United States v. Thevis, 665 F.2d 616, 638-41 (5th Cr.), cert.

denied, 456 U S. 1008 (1982)). "However, judicially ordered
immunity may be sanctioned to stem governnental abuse.” Follin,

979 F.2d at 374, citing Thevis, 665 F.2d at 640-41. Although this

court has not conpletely forecl osed the opportunity for a district
court to grant use immunity, Thevis, 665 F.2d at 641 (n. 28), we
have never held that a defendant was entitled to a judicial |evy of
immunity for a wtness.

Wods argues that the governnent abused its power and that his
conviction should be "vacated[] and the matter remanded to the
district court for a hearing on whether immunity shoul d have been
granted to the defense witnesses." The factual predicate for the

al l eged abuse by the governnent is the fact that the governnent



sent letters to Wods' attorneys advising that they nmay be
"targets" in the investigation of Western. The sending of "target
letters" not intended to intimdate w tnesses does not anmount to
gover nnment m sconduct that rises to the | evel of reversible error.

See United States v. Fricke, 684 F.2d 1126, 1130 (5th Gr. 1982),

cert. denied, 460 U. S. 1011 (1983). Therefore, Wods has failed to

all ege facts constituting "governnental abuse"” that would entitle
himto a grant of immunity for his witnesses. Follin, 979 F.2d at
374. Al though we have not specifically identified the
circunstances that would warrant a judicial grant of use imunity,
the established law of this circuit instructs that the instant
facts do not constitute such a circunstance. Fricke, 684 F.2d at
1130. The district court commtted no reversible error.

Resti tution

Wbods insists that the sentencing judge erred by ordering him
to pay $37,771,334.43 in restitution because: (1) the district
court did not consider the factors listed at 18 U . S.C. § 3664(a);
(2) Wods is indigent; (3) the district court failed to resolve
di sputes concerning the anmount of restitution; and (4) the
restitution order did not accurately reflect the | osses caused by
Wods.

First, sentencing judges are accorded broad discretion in

ordering restitution. United States v. Ryan, 874 F.2d 1052, 1054

(5th Gr. 1989). To determ ne the anobunt of a restitution order,
the sentencing judge "shall consider the anmount of the |oss

sustained by any victimas a result of the offense, the financial



resources of the defendant, the financial needs and earning ability
of the defendant and the defendant's dependents, and such ot her

factors as the court deens appropriate.” United States v.

Pl ewni ak, 947 F.2d 1284, 1289 (5th Cir. 1991) (quoting 18 U S. C
8§ 3664(a)), cert. denied, 112 S. C. 1239 (1992). A sentencing

judge is not required to nmake specific findings on these factors;
an appellate court need satisfy itself only that the record
adequately supports the district court's order. |d.

Here, the sentencing judge did not express his consideration
of the factors listed in 18 U S.C. § 3664(a); he did, however,
consi der whet her Wods was able to pay a fine. The record need not
expressly reflect that the sentencing judge addressed a defendant's
ability to pay restitution. Ryan, 874 F.2d at 1053. The deci sion
whet her to assign reasons is commtted to the sound discretion of
the sentencing judge, guided by whether "the record contain[s]
sufficient data for the appellate court to performits nmandated
review." |d. The record need show only by inplication that the
sent enci ng j udge consi dered Wods' ability to pay the restitution.
As the court considered Wods' financial ability to pay the fine,
it inpliedly did so when it ordered himto pay restitution as well.

See United States v. Hagnmann, 950 F. 2d 175, 185-86 (5th Gr. 1991),

cert. denied, 113 S.Ct. 108 (1992).

Second, Whods' present indigency is not a bar to an order of
restitution. Ryan, 874 F.2d at 1054. The sentencing judge di d not
err by ordering restitution despite his finding that Wods had no

present ability to pay a fine.



Third, Wods objected to the |loss calculations in the Victim
| npact Statenent of the PSR, alleging that he was not directly
responsi ble for any | oss to Western other than the $33, 000 he used
to pay a personal ganbling debt. The PSR cal cul ated total | osses
of $37,948, 160! incurred as a result of Wods' illegal activity,
stating that the FDIC "will provide a detailed synopsis of its
determ nation of loss." The FDIC letter requested restitution in
t he amount of $37,771, 334. 43. The sentencing judge adopted the
findings on the PSR and ordered Wods to pay $37,948,160 in

restitution "for the benefit of the Federal Deposit |nsurance
Corporation."” Nevertheless, in the witten judgnent, he ordered
Wods to "pay restitutionto the U S. Departnent of Justice in the
amount of $37, 771, 334.43, plus 4.11% post-judgnent interest.”

By adopting the findings in the PSR and orderi ng Wods to pay
$37,948,160 in restitution, the sentencing judge inplicitly
rej ected Wods' contention that he was responsi bl e for only $33, 000
of Western's losses and determined that the PSR accurately
reflected the loss to Western. It is clear fromthe record that
t he sentencing judge resol ved the dispute concerning the anount of
restitution in favor of the governnent and thus agai nst Wods.

Finally, however, Wods correctly contends that there is an
i naccuracy in the restitution order, i.e., a discrepancy in the
anounts contained in the oral and witten orders. Although the
di spute between Wods and the governnent concerning the anount of

restitution was resolved in favor of the governnent, the exact

figure that should apply is unclear. The judge orally ordered

. Thi s anbunt was described as a "tentative figure" by the
probation officer.



Wods to pay $37,948, 160 (the "tentative figure" fromthe PSR); but
the witten judgnment specified that Whods was to pay $37, 771, 334. 43
(the anmount requested by the FDI C). Apparently the sentencing
j udge changed the anpunt to accord with the FDIC s request. The
FDIC s | etter provides a detail ed breakdown of the | osses resul ting
from Wods' activities. |In contrast, the Victimlnpact Statenent
in the PSR outlined the | osses in nore general terns.

When there is a discrepancy between an oral and a witten
pronouncenent of sentence, the oral sentence controls. United

States v. Shaw, 920 F.2d 1225, 1231 (5th Gr.) (citation omtted),

cert. denied, 111 S. C. 2038 (1991). The witten pronouncenent may

be used only "to clarify an anbi guous oral sentence . . . [but the
witten judgnent may not be used] to inpeach the oral sentence.”

United States. v. Chagra, 669 F.2d 241, 261 (n. 29) (5th Cr.)

(citation omtted), cert. denied, 459 U S. 846 (1982). As the

FDIC s figure was the nore definite and is lower than the
pronounced oral figure, we have no choice but to vacate the earlier
oral restitution order and remand this case to the district court
with instructions to inpose the $37,771,334.43 restitution order.
See Shaw, 920 F.2d at 1231.

Wbods' conviction is AFFIRVED, but the restitution order is
VACATED and the case REMANDED to the district court for
clarification of the amount of restitution Wods is to nmake and

i ssuance of an order of restitution reflecting such anount.



