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No. 92-1635

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

V.

LOU E HEERWAGEN, 111, ET AL.,
Def endant s,

LOUE M HEERWAGEN, 111 and
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(3:90-CV-0254- QG

(May 19, 1993)
Before POLI TZ, Chief Judge, KING and DUHE, Circuit Judges.
PER CURI AM *
Louie M Heerwagen, IIl, and W Phillip Hefl ey, defendants
bel ow, appeal fromthe district court's entry of summary judgnent

in favor of the Governnent in a "100% penalty" tax case. See 26

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



US C 8 6672. Heerwagen also appeals fromthe district court's
denial of his cross-notion for summary judgnent.

Because we believe that the district court erred in granting
summary judgnent for the Governnent agai nst both Heerwagen and
Hefl ey, we reverse. Because we believe that the district court
further erred by denying Heerwagen's cross-notion for sunmary
j udgnent, we render judgnent for Heerwagen. Finally, we believe
that the doctrine of |aw of the case obviates the need for
further proceedi ngs agai nst Hefley. Thus, we remand to the
district court to dismss the Governnent's action against him

l.

Heer wagen and Hefl ey were stockhol ders and hel d positions as
of ficers and board nenbers of at |east ten corporations that did
busi ness as vocational schools in Texas, Mssouri, Arizona, and
Okl ahoma. Al t hough these corporations were separate | egal
entities, their financial records and checkbooks were maintai ned
at a central location. Fromthis corporate center, a CPA and his
staff handl ed the accounting functions for all of the conpanies,

i ncluding the preparation of payroll checks and enpl oynent tax
returns. The corporate center was |located at various tinmes in
Phoeni x, Arizona, St. Joseph, Mssouri, and Dallas, Texas.
Heerwagen resided in Corpus Christi, Texas; Hefley resided in
Phoeni x.

When the corporations failed to pay over enpl oyees
wi t hhol di ng taxes owed to the governnent, the Internal Revenue

Service ("IRS') nmade 100% penalty assessnents agai nst Heerwagen,



Hefl ey, and other corporate officers, pursuant to 26 U S.C. 8§
6672(a).! The assessnents agai nst Heerwagen and Hefl ey each
total ed $249, 010. 38 and covered the unpaid w thhol di ng taxes of
el even corporations for tax periods beginning the fourth quarter
of 1985 and ending the third quarter of 1987. On February 5,
1990, the CGovernnent filed a conplaint in the district court to
reduce the assessnments to a judgnent.?

Heer wagen answered, denying that he had ever been assessed
the 100% penalty. He also denied that he was a "responsible
person” for purposes of 8 6672 liability and further clained
that, even if he were a responsi ble person, he did not act
willfully in failing to pay over the taxes. Heerwagen al so
di sputed the accuracy of the Governnent's figures and asserted
t hat paynents in excess of $300,000 nade by Heerwagen pursuant to
an agreenent with the IRS had not been properly credited. In
Hefl ey's answer, he denied that he ever had the effective ability

to pay over the taxes wthheld and asserted that he was ill and

1 Section 6672(a) provides, in pertinent part:

(a) Ceneral Rule. Any person required to collect,
truthfully account for, and pay over any tax inposed by
this title who willfully fails to collect such tax, or
truthfully account for and pay over such tax . . .

shall . . . beliable to a penalty equal to the total
anount of the tax evaded, or not collected, or not
accounted for and paid over. :

26 U.S.C. § 6672(a).

2 The conplaint also named Rene L. Heerwagen, Jeffrey T.
Hefl ey, W Pauline Hefley, John S. Buglovsky, Billy J. Maxwell,
and Stanley L. Shaven. Those parties either settled with the
Gover nment or have been di sm ssed.
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unable to participate in the affairs of the corporations during
and after the third quarter of 1987. Hefley also challenged the
anount of taxes allegedly owed and asserted that no proper
determ nation of deficiency had been nade.

On March 22, 1991, the Governnent noved for sunmary judgnment
agai nst Heerwagen, Hefley, and two other defendants on the ground
t hat undi sputed evi dence established that the defendants were
"responsi bl e persons” who had "wllfully" failed to pay over
w t hhol ding taxes to the United States. Thus, the Governnent
argued, Heerwagen and Hefley were |iable, as a matter of |aw,
under 8 6672. In support of its notion, the Governnent offered
deposition excerpts and copi es of various docunents, primarily
copi es of checks witten by Heerwagen. All the docunents were
unaut henti cated and were nerely acconpani ed by an unnotari zed
"decl aration" by the Governnent's attorney in the case, Jon
Fi sher, averring that the docunents were part of "the
admnistrative file miintained by the RS regarding this case,"”
that the file was maintained in the ordinary course of business,
and that Fisher was the custodian of the file.

Heer wagen obj ected to the summary judgnent evi dence offered
by the Governnent on the grounds that the exhibits attached to
Fi sher's "declaration" were unauthenticated and constituted
i nadm ssi bl e hearsay. Heerwagen also filed a response to the
Governnent's notion for summary judgnent, controverting the
Governnent's "undi sputed” facts, and additionally filed a cross-

nmotion for summary judgnent. Heerwagen's response and Cross-



noti on were supported by affidavits and deposition excerpts.

Al t hough Hefley did not object to the conpetency of the exhibits
offered by the Governnent in its summary judgnent notion, he did
oppose the sunmary judgnent notion in a response supported by
affidavits. Hefley did not file a cross-notion for summary

j udgnent .

On Septenber 10, 1991, the district court granted in part
and denied in part the Governnent's notion for sunmary judgnent.
The court held that the undi sputed summary judgnent evi dence
establi shed that both Heerwagen and Hefl ey were responsible
persons during each of the periods for which taxes were not paid
over. The court also found that Heerwagen had willfully failed
to pay over the delinquent taxes in the third quarter of 1987 and
that Hefley had willfully failed to pay over taxes in the second
and third quarters of 1987. The court concluded, however, that a
fact issue existed with respect to the willfulness of their
actions in prior quarters.

The Governnent thereafter noved to anend the district
court's order, arguing that the court should have found that
Heerwagen and Hefley acted willfully with respect to all of the

guarters at issue. Relying upon Mazo v. United States,?® the

Gover nnent asserted that, where a responsible person |earns that
w t hhol di ng taxes for prior quarters have not been paid and yet

continues to pay other creditors, he has acted willfully with

3 591 F.2d 1151 (5th Cir.), cert. denied sub nom Lattinore
v. United States, 444 U. S. 842 (1979); see also Barnett v. IRS,
_F.2d __, 1993 W 107967 at *7 (5th Cr. 1993) (sane).
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respect to the taxes due for all prior quarters. The district
court agreed, anended its order, and entered judgnent agai nst
bot h Heerwagen and Hefley in the amount of $249, 101.38 -- which
represented the total anmount of unpaid w thhol ding taxes that had
accrued over all the quarters at issue. Hefley filed a notion
for relief fromjudgnent, which was denied. After the
Governnent's cl ai ns agai nst the other defendants were finally
resol ved, Hefley filed a notion for certification that the
district court's order and judgnent be declared final for
pur poses of appeal. On October 22, 1991, the district court
certified the judgnent as final. This appeal by Heerwagen and
Hefl ey ensued.

1.

The I nternal Revenue Code requires enployers to wthhold
from enpl oyees' wages federal incone taxes and social security
contributions. 26 U S.C. 88 3102 & 3402. The enpl oyer hol ds
these funds "in trust" for the United States. 26 U S.C. 8§
7501(a). Wen a corporate enployer fails to pay over the trust
funds, 8 6672(a) of the Code inposes a penalty equal to the
entire anount of the unpaid taxes on "any person” required to
coll ect, account for, or pay over the wthheld taxes, who
"W llfully" fails to do so. Liability for the penalty is
established if a party is a "responsi ble person” who "willfully"

failed to pay over the withheld taxes. Barnett v. |RS, F. 2d

|, 1993 W 107967 at *2-3 (5th Cir. 1993); Raba v. United

States, 977 F.2d 941, 943 (5th Cr. 1992); Turnbull v. United




States, 929 F.2d 173, 178 (5th Cr. 1991). In the instant case,
the Governnent filed a 8 6672 action agai nst various all eged
"responsi bl e persons,” including Heerwagen and Hefl ey, who held
| eadership positions within a corporate network that managed
nunmer ous conmmerci al vocati onal school s.
a) Who had the burden of proof?

Bef ore proceeding any further with a discussion of the |egal
issues in this case, we nmust clarify an inportant threshold

question that neither the parties nor the district court have

adequat el y addressed heretofore -- nanely, the placenent of the
burden of proof. In 8 6672 cases, the burden of proof is
initially placed on the Governnent, which, after all, is seeking

to collect a penalty froma taxpayer. See Barnett, 1993 W

107967 at *3 (citing Mrgan v. United States, 937 F.2d 281, 285

(5th Gr. 1991)). However, the Governnment may shift the burden
to the taxpayer by offering into the record a certified copy of

t he assessnent. Once an assessnent is offered into evidence, the
t axpayer has the burden of proving either that he was not a
"responsi bl e person" or that he did not act willfully. 1d. The
rul es governing burden-of-proof in 8 6672 cases apply equally in
cases (such as the instant one) in which the Governnent initiates
the action by filing a suit to convert the assessnent into a
judgnent, and in "refund" cases in which the taxpayer sues in

federal district court. See Aiver v. United States, 921 F.2d

916, 919 (9th Cr. 1990); see generally Annotation, Construction,

Application, and Effect, with Respect to Wthhol ding, Social



Security, and Unenpl oynent Conpensation Taxes, of Statutes
| nposi ng Penalties for Tax Evasion or Default, 22 A L.R 3d 8, 8§
12, at 207-17 (& supp.) (collecting nunmerous cases).
In the present case, it is undisputed that the summary
j udgnent record does not contain a copy of a § 6672 assessnent
agai nst either Heerwagen or Hefley.* Rather than offering a copy
of a 8§ 6627 assessnent, the Governnent offered a copy of the
original tax assessnents filed against the various vocati onal
school corporations which Heerwagen and Hefl ey managed. The
| atter assessnments did not shift the burden to the defendants.
Because copies of the 8§ 6627 assessnents agai nst Heerwagen and
Hefl ey were not offered as a part of the summary judgnent record,
the burden of proof remained with the Governnent.
b) WAs summary judgnent agai nst Heerwagen and Hefl ey thus proper?
The district court granted the Governnent's notion for
summary agai nst Heerwagen and Hefl ey based on the faulty
assunption that the two defendants had the burden of proof.
This, of course, was an error that tainted the district court's
entire summary judgnent analysis. Affirmance of the district
court's entry of sunmary judgnent is still possible, but only if
there are other grounds apparent in the record that independently
support sunmary judgnent in view of the Governnent's burden of

proof. See GQuthrie v. Tifco Industries, 941 F.2d 374, 379 (5th

4 A copy of the § 6672 assessnent agai nst Hefl ey was offered
in the Governnent's response to a Rule 60 post-judgnment notion
filed by Hefley. However, in rendering summary judgnent, the
district court did not have before it a copy of the assessnents
agai nst Heerwagen or Hefl ey.



Cr. 1991) (citing Meza v. General Battery Corp., 908 F.2d 1262,

1274 (5th Gr. 1990)). Therefore, we nmust review the summary
j udgnent record and determ ne whet her the Governnent proved that
there were no genuine material issues of fact and that judgnent
was appropriate as a matter of law See FED. R CQv. P. 56(c).°®
Qur de novo review of the record reveals that summary
j udgnent woul d be inappropriate for two reasons. First, the
Governnent's case is based entirely on inconpetent sunmary
j udgnent evidence. In support of its summary judgnent notion,
the Governnent offered deposition excerpts and copies of various
docunents, including cancelled checks all egedly signed by
Heerwagen, corporate resolutions, bank guarantees, tax returns,
letters and nenos, and checki ng account signature cards all egedly
bearing the signatures of Heerwagen and Hefley. The docunents
were sinply acconpani ed by an unnotarized "declaration" by the
Governnent's attorney, Jon Fisher, averring that the docunents
were part of "the admnistrative file maintained by the IRS

regarding this case," that the file was nmaintained in the
ordi nary course of business, and that he was the custodi an of the
file. The declaration did not even aver that the copies were

"true and correct."”

SIn reviewing a grant of summary judgnment, this Court
applies the sane standard as the district court. That is, the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions, together with any affidavits, nust show that there is
no genui ne issue of material fact and that the noving party is
entitled to judgnent as a matter of law. See Dorsett v. Board of
Trustees for State Colleges and Universities, 940 F.2d 121, 123
(5th Gr. 1991); Fed. R Cv. Pro. 56(c).
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It is undisputed that all of these docunents are
unaut henticated.® As such, they are inconpetent sunmary judgnent
evidence.’ Likew se, the deposition excerpts are inconpetent
evidence. Although Rule 56 expressly contenpl ates the use of
deposition testinony in support of a notion for summary judgnent,
the rule specifically refers to "depositions . . . on file."
The deposition excerpts upon which the Governnent relies were not
properly made part of the record.® Nor were the deposition
excerpts even signed or certified.

On appeal, both Heerwagen and Hefl ey chall enge the
conpetency of the Governnent's summary judgnent evidence. At
oral argunent, counsel for the Governnent tw ce conceded that the
Governnent's evidence was inconpetent and that sunmary judgnment
was thus inproper. 1Inits brief, however, the Governnent argues

that only Heerwagen objected to the conpetency of the evidence in

6 During oral argunment on appeal, counsel for the Governnent
conceded this.

"1t is well-established that unauthenticated docunents
cannot be considered in support of a notion for summary judgnent.
See Hal Roach Studios v. Richard Feiner & Co., 896 F.2d 1542,
1550-51 (9th Gr. 1990) (to be considered by the court, docunents
must be authenticated by and attached to an affidavit that neets
the requirenents of Rule 56(e) and the affiant nust be a person
t hrough whom the exhibits could be admtted into evidence at
trial).

8 Under the local rules for the Northern District of Texas,
deposition transcripts are not initially filed with the derk.
See Local Rule 2.2(a). However, if any portion of a deposition

IS necessary to support a pretrial notion which mght result in a
final order, that portion nust be filed wwth the Cerk at the
sane tinme the notion is filed. 1d. at 2.2(d). The Governnent's

attenpt to satisfy this requirenent by attachi ng unsigned,
uncertified copies of deposition excerpts to Fisher's
"decl arati on" was i nadequate.
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the court below. Hefley, who acted pro se, failed to object to
the district court's reliance upon Fisher's declaration and the

attached exhibits. Cting Auto Drive-Anay Co. v. ICC 360 F.2d

446, 448-49 (5th Cr. 1966), the Governnent thus argues that
Hefl ey has waived his right to challenge the conpetency of this
evi dence on appeal .

Whet her Hefl ey waived his right to chall enge the conpetency
of the Governnent's sunmary judgnent evidence on appeal is
debat abl e, ® but we need not deci de whether or not sunmary
j udgnent agai nst Hefl ey was inappropriate on the above ground.
| nstead, we reverse the district court's grant of summary
j udgnent agai nst Hefl ey and Heerwagen on an alternative ground.
In the proceedi ng bel ow, Hefl ey and Heerwagen of f ered conpetent
summary judgnent evidence -- in the formof a Heerwagen's
affidavit -- supporting their claimthat the IRS had entered into
an agreenent with themregarding the paynent of the w thhol di ng
taxes. In particular, Heerwagen and Hefl ey have alleged that an
| RS agent naned Tito Sabana contacted Heerwagen about the

vocati onal schools' delinquent paynent of roughly $300, 000 in

° W recognize that Auto Drive-Away holds that failure to
object to the conpetency of summary judgnent evidence in the
district court waives the right to object to such evidence on
appeal, see id. at 360 F.2d at 448-49, but we also note that, at
least in the crimnal context, we have held that the trial
obj ecti on of one co-defendant preserves error for another co-
def endant on appeal if the two defendants assert an identical
claim see United States v. Bernal, 814 F.2d 175, 182 & n. 14 (5th
Cr. 1987). W also note that Hefl ey appeared pro se bel ow
Because we hold that there is an alternate ground for reversing
the district court's grant of summary judgnment agai nst Hefley, we
need not deci de whether Bernal applies in the civil context.
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wi t hhol di ng taxes. According to Heerwagen's affidavit, Sabana
and Heerwagen agreed that the latter would Iiquidate certain
assets in order to pay the taxes. Heerwagen alleges that he
ultimately paid the I RS $308, 192. 56, which was earmarked for the
paynment of the w thhol ding taxes -- an anount, he clains, that he
beli eved was the vocational schools' total liability. Between
the tinme of Sabana's denmand and t he paynent of $308, 192. 56,
according to Heerwagen, the vocational schools spent no nore than
$3, 000 toward other financial obligations. W observe that, had
such an agreenent in fact been nade, Heerwagen and Hefl ey would
not be |iable under § 6672 for the allegedly unpaid w thhol di ng
taxes at issue here.?°

The Governnent offered no conpetent sunmary j udgnment
evi dence that conclusively disproved the existence of such an
agreenent. | ndeed, the Governnent even failed to offer an
affidavit fromIRS Agent Tito Sabana that controverted
Heerwagen's affidavit. Because the Governnent has the burden of
provi ng Heerwagen and Hefley's § 6627 liability, we believe that

Heerwagen's affidavit by itself precludes sumary judgnent.

0 1n one of our early 8 6672 cases, we inplicitly
recogni zed that if the IRS and a 8§ 6672 violator enter into an
agreenent whereby nonies that are paid over to the IRS are
earmarked for paynent of specific delingquent w thhol ding taxes --
even when other taxes are due as well -- the taxpayer is shielded
from§8 6672 liability regarding the specific earmarked taxes.
See Hewitt v. United States, 377 F.2d 921, 925-26 (5th Cr
1967). Odinarily, of course, "[i]n the absence of any [such]

agreenent, . . . the Internal Revenue Service ha[s] the right to
apply the funds as they s[ee] fit" toward the paynent of any
ot her taxes owed by a taxpayer. 1d. at 925.

12



c) Was the district court's refusal to grant Heerwagen's counter-
nmotion for sunmary judgnment proper?

As noted, Heerwagen not only filed a response to the
Governnent's notion for summary judgnent, but also filed a
counter-notion seeking sunmary judgnent agai nst the Governnent.
The district court denied Heerwagen's notion in the sanme order
granting summary judgnent for the Governnent.

Di sposition of this claimrequires little analysis. As we
hel d above, the Governnent failed to offer any conpetent summary
j udgnent evidence in support of its notion against Heerwagen --
whi ch the Governnment readily conceded at oral argunent. In the
proceedi ngs bel ow, Heerwagen specifically objected to the
conpetency of the Governnent's summary judgnent evi dence.
Because the burden of the proof remained wth the Governnent at
the time that the district court both entered summary judgnent
for the Governnent and deni ed Heerwagen's cross-notion, we are
constrained to hold under well-established precedent that the
district court erred in denying Heerwagen's cross-notion. !
Sinply put, the Governnent failed to offer any conpetent sunmary
evi dence supporting any elenents of its 8§ 6672 action agai nst
Heerwagen. This total failure requires that we reverse the
district court and render sunmary judgnent for Heerwagen on his

Cross-noti on. See Washington v. Arnstrong Wrld | ndustries,

Inc., 839 F.2d 1121, 1122-23 (5th Gr. 1988) ("A conplete failure

11 As di scussed above, the burden renmined with the
Gover nment because a copy of the 8§ 6672 assessnent was never
offered into the record prior to the district court's order
addressing the parties' respective sunmary judgnent notions.
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of proof on an essential elenent renders all other facts

i mmaterial because there is no |onger a genuine issue of materi al
fact. . . . Rule 56(c) requires the district court to enter
summary judgnent if the evidence favoring the non-noving party is
not sufficient . . . to enter a verdict in his favor."); see also

Fontenot v. Upjohn Co., 780 F.2d 1190, 1194-97 (5th GCr. 1986).

The non-novant, in this case the Governnent, may not establish a
genui ne issue of material fact by resting on bare all egations
made in the pleadings, but nmust produce sufficient evidence to
denonstrate that a genuine issue of material fact exists. See

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986). This

sinply was not done.
d) Are further proceedi ngs agai nst Hefl ey appropriate?

Because we believe that summary judgnent for Heerwagen is
appropriate, we nust additionally determ ne whether the | ower
court proceedings in this case should go any further. W
conclude that a remand for additional proceedi ngs against the
only remai ni ng defendant, Hefley, would be inproper because the
entry of summary judgnent for Heerwagen ipso facto term nates the
Governnment's litigation against Hefley as well. In granting
Heerwagen's cross-notion, we have adjudi cated a di spositive
factual matter in this case that redounds to the benefit of
Hefley -- nanely, that the § 6672 "trust fund" taxes presently
sought by the Governnent were in fact paid by Heerwagen, on
behal f of the various vocational school corporations, in his

agreenent with I RS Agent Sabana to earnmark the $308, 000 paid over
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for paynent of the trust fund taxes.'? The doctrine of |aw of
the case thus requires that the Governnent's litigation against
Hefl ey be di sm ssed.
L1l

Accordingly, we REVERSE the district court's entry of
summary judgnent for the Governnent agai nst Heerwagen and Hefl ey,
and further REVERSE the district court's denial of Heerwagen's
cross-notion for sunmary judgnent. We REMAND to the district
court with orders to enter judgnent for Heerwagen and to dism ss

the Governnent's action agai nst Hefl ey.

12 W& note that the Governnment has sought |ess than $250, 000
from Heerwagen and Hefl ey.
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