IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1632

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS
LARRY WAYNE BENTON
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
CR4 92 043 A

June 21, 1993

Before SM TH, DUHE, and WENER, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Larry Benton appeals the sentence inposed after his plea of
guilty to theft of nore than $100 from a financial institution
After finding that Benton's past crimnal conduct and the likeli-
hood that he would conmmt other crinmes were not adequately
reflected in his crimnal history category under the Federal

Sentencing Quidelines, the district court departed from the

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



sent enci ng range suggested by the guidelines and sentenced Benton
toaprisontermnore than four tinmes the suggested range. Because
we find that the court inproperly applied U S.C G § 4A1.3(e), we

vacate Benton's sentence and remand for resentencing.

| .

On March 5, 1992, Benton entered a federally-insured Fort
Wrth bank and, after filling out a withdrawal slip under a false
name and presenting the slip to the teller, reached across the
counter and grabbed a stack of $50 bills totaling $1000. When
Benton grabbed the bills, one tore into two pieces. Bent on
retained one half of the bill, and the teller retained the other.
Benton was arrested the foll ow ng day when he attenpted to exchange
the torn bill at another branch of the bank. On May 8, 1992, a
federal grand jury returned a one-count indictnent charging theft
of nore than $100 froma financial institution in violation of 18
U S.C 8§ 2113(b). Benton pleaded guilty.

At sentencing, the district court determned that Benton's
total offense level was seven and that his crimnal history
category was |l, mandating an inprisonnent range of 2-8 nonths.
After considering ten other offenses commtted by Benton descri bed
in the Presentence Investigation Report (PSI) and the probation
officer's suggestion that the court consider the adequacy of
Benton's crimnal history category, the court determ ned that a
crimnal history category of Il did not adequately reflect the

seriousness of his past crimnal conduct or the |ikelihood that he



woul d commit other crimes.! Pursuant to section 4Al.3(e), the
court departed fromthe guidelines range and sentenced Benton to 36
nmont hs' i npri sonnent.

Benton argues that the district court msapplied section
4A1. 3(e) and that, even if the district court had properly applied
section 4Al.3(e), the extent of the upward departure was unreason-
able. Because we find that the district court inproperly applied
section 4Al1.3(e), we need not address Benton's unreasonabl eness

ar gunent .

.
A
Title 18 U. S.C. 8§ 3553(b) provides as follows:

Appl i cation of guidelines ininposing asentence. ))
The court shall inpose a sentence of the kind, and within
t he range, [mandated by the guidelines] unless the court
finds that there exists an aggravating or mtigating
circunstance of a kind, or to a degree, not adequately
taken into consideration by the Sentencing Comm ssion in

1 In 7Y 27-30 of the PSI, the probation officer identified the
following acts committed by Benton:

27. 1) Theft of $40.00 and food stanps froma Stop-N-Go in Arlington,
Texas, on March 5, 1992; 2) theft of food, cigarettes and other
itens froma Wnn-Dixie store in Arlington, Texas, on an unspeci -
fied date; and 3) theft of an undeterm ned amount of noney from a
store clerk in a dassic Mni-Mart in Arlington, Texas, on Febru-
ary 17, 1992.

28. Benton was charged with robbery with bodily injury after robbing a
woman of her purse, noney, checkbook and credit cards on March 2,
1992, and admtted conmitting the robbery, and the wonman posi -
tively identified Benton in a police |ineup.

29. Benton was charged with five cases of abusing credit cards
stolen in the March 2 robbery.

30. Benton was charged on March 24, 1992, with robbery of a D anond

Shanrock store in Arlington, Texas, and adnmitted that he conmtted
the robbery; the victimpositively identified him

3



formulating the guidelines that should result in a
sentence different fromthat described. In determ ning
whet her a circunstance was adequately taken into consid-
eration, the court shall consider only the sentencing
gui del i nes, policy statenents, and of ficial commentary of
t he Sentenci ng Conm ssi on.

18 U S.C 8§ 3553(b) (Supp. 1993). Section 4A1.3 provides in
pertinent part,

84A1.3 Adequacy of Crimnal History Category (Policy
St at enent)

If reliable information indicates that the
crimnal history category does not adequately
reflect the seriousness of the defendant's
past crimnal conduct or the I|ikelihood that
the defendant will commt other crines, the
court may consi der inposing a sentence depart -
ing from the otherw se applicable guideline
range. Such information may include, but is
not limted to, information concerning:

* * %

(e) prior simlar adult crimnal conduct not
resulting in a crimnal conviction.

* * %

The court may, after a review of all the
rel evant information, concl ude that the defen-
dant's crimnal history was significantly nore
serious than that of nost defendants in the
sane crimnal history category, and therefore
consider an upward departure from the guide-
lines. However, a prior arrest record itself
shal |l not be considered under 84A1l. 3.

US S G 8§ 4A1.3 (1991).
We review factual findings regarding sentencing factors for

clear error. United States v. Sanders, 942 F. 2d 894, 897 (5th Cr

1991). W will reverse a sentence, however, if the sentence
resulted fromthe incorrect application of the guidelines. |[d.

18 U S.C. 8§ 3742(f)(1). A sentencing court's use of an invalid



departure ground is an incorrect application of the guidelines.

Wllians v. United States, 112 S. . 1112, 1119 (1992).

Benton does not contest the factual findings regarding the
theft-rel ated offenses described in paragraph 27 of the PSI; he
contends only that the district court erred in its application of
section 4A1.3(e) in that the theft-rel ated of fenses upon which the
district court relied constituted an invalid departure ground under
subsection (e). Benton argues that he nust have been convicted for
the offenses or that the offenses nust have been otherw se
litigated in order for the district court properly to rely upon
themin departing upward fromhis crimnal history category of II.
Benton contends that the three wunlitigated, wunindicted, and
uncharged theft-rel ated of fenses descri bed in paragraph 27 do not
constitute "prior simlar adult crimnal conduct" under subsection
(e). Benton argues that the court's consideration of those
of fenses anmounts to consideration of a "prior arrest record,"” which
section 4Al1. 3 forbids.

Furthernore, Benton asserts that the district court nmay not
rely upon acts that were part of the sanme course of conduct or
common schene or plan as the offense of conviction in nmaking an
upward departure. Finally, Benton argues that the district court's
consideration of the theft-related conduct violates his Fifth and
Sixth Anmendnment rights and the Sentencing Reform Act of 1984,
28 U.S.C. 88 991 et seq.

The plain |anguage of section 4Al.3(e) negates Benton's

argunent that he nust have been convicted of or charged with the



theft-related offenses in order for those offenses to justify the
district court's upward departure. Subsection (e) specifically
prohibits a district court's reliance upon crimnal conduct that
results in a conviction.? Inthis case, the district court did not
rely upon a prior arrest record but upon information contained in
the PSI detailing acts to which Benton had confessed and for two of
which the victins had identified him
Benton relies upon United States v. Coe, 891 F. 2d 405 (2d Cir

1989), in support of his assertion that the district court erred in
usi ng hi s contenporaneous conduct to justify an upward departure.?
In Coe, the court relied upon a pattern of four robberies commtted
by the defendant to justify a departure. Coe had pleaded guilty to
one of the four robberies and had stipulated to the comm ssion of
the three additional offenses, and the district court had counted

all four robberies in calculating Coe's base offense |level. The

2 See United States v. Carpenter, 963 F.2d 736, 742 (5th Gir.) (uphol d-
ing district court's upward departure based upon offense for which defendant
was charged but for which charge was di sm ssed because of insufficient
evidence), cert. denied, 113 S. C. 355 (1992); United States v. Lee, 955 F.2d
14, 16 (5th Cir.) (upholding district court's upward departure based upon
commi ssion of other simlar offenses that were not prosecuted to conviction),
cert. denied, 112 S. C. 3010 (1992); United States v. Mller, 903 F.2d 341,
350 (5th Gr. 1990) (stating that had district court based its upward depar-
ture upon fact that defendant admitted to committing certain crinmes for which
he was never prosecuted, departure m ght well have been justified). Sim-
larly, 8 4Al1.3 expressly states that the district court nay consider "reliable
information" in determ ning whether to depart upward fromthe guidelines.

3 The governnent asserts that Benton did not properly preserve the issue
of contenporaneous conduct for appellate review The governnment contends that
Benton never argued or factually devel oped, at the hearing, that the addi-
tional crimnal conduct was a part of the same course of conduct or schene or
that the court should consider the conduct as rel evant conduct rather than a
basis for departure pursuant to 8 4Al1.3(e). At the sentencing hearing,
however, Benton's attorney pointed out that "[t]his situation, as the court is
aware, surrounds, | think, a nunber of events occurring over a short period of
tine related to ny client's drug addiction." By this, Benton's attorney
properly preserved the issue regardi ng contenporaneous conduct.
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court stated that "it would be elevating form over substance to
regard the early episodes in the series as prior crimnal history'
sinply because the defendant pled guilty to the last in the series,
rather than the first." [d. at 410. The court determned that to
utilize the sanme four offenses in departing upward constituted
"I nperm ssi bl e doubl e-counting." 1d.

Such was not the case in Benton's sentencing. The district
court did not count the theft-related offenses described in
paragraph 27 as rel evant conduct in calculating Benton's original
sentence. Furthernore, no evidence exists in the record that the
theft-related offenses were part of a common schene or plan and
t hus shoul d be considered relevant conduct. Finally, "[r]epeated
crimnal behavior is an indicator of a limted |ikelihood of
successful rehabilitation."” Coe, i1d. at 412 (quoting U S S G
ch. 4, pt. A intro. coment).

Benton's argunents concerning violation of his Fifth and Si xth
Amendnent rights and of the Sentencing Reform Act |ikew se fail.
Benton asserts that Fifth Anmendnent due process denmands greater
protections against a court's use of wunlitigated or uncharged
offenses in the sentencing stage of a crimnal prosecution, and
that the Sixth Anendnment rights to trial by jury, to be inforned of
the charges against him to effective assistance of counsel, and
confrontation also are inplicated in sentencing. We previously

have rejected simlar constitutional challenges to the guidelines.*

4 See United States v. Harris, 932 F.2d 1529, 1539 (5th Gr.) (rejecting
contention that guidelines are unconstitutional because they permt district
(continued...)




"At the sentencing stage . . . a convicted crimnal is entitled to
| ess process than a presunptively innocent accused . . . . [(Qnce
convicted, a defendant has a liberty interest in the correct
application of the guidelines within statutory limts, nothing nore
and nothing |ess." Gl loway, 976 F.2d at 425 (quoting United
States v. Mbley, 956 F.2d 450, 455 (3d Gr. 1992) (citations

omtted)). Simlarly, we have rejected contentions that a district
court, acting pursuant to the guidelines, violated the Sentencing

Ref orm Act. See United States v. Thomms, 932 F.2d 1085, 1088-89

(5th CGr.) (holding that district court did not violate Sentencing
Ref orm Act by considering crines outside the count of convictionin

formul ati ng sentence under guidelines), cert. denied, 112 S. C

264 (1991).

Because t he pl ai n | anguage of section 4Al. 3(e) authorizes the
district court to rely upon information concerning Benton's prior,
simlar wunconvicted crimnal conduct in departing from the
gui deli nes, we conclude that the court did not err in considering
Benton's theft-related offenses and in relying upon his uncharged

conduct in increasing his crimnal history category.

(...continued)

courts to resolve factual disputes w thout benefit of jury), cert. denied,

112 S. &. 270 (1991); United States v. Casto, 889 F.2d 562, 569-70 (5th Cr.
1989) (rejecting defendant's contention that guidelines violated due process
rights by allowing trial judge to deci de sentencing factor by preponderance of
evi dence), cert. denied, 493 U S. 1092 (1990); see also United States v.

Gl loway, 976 F.2d 414, 424-25 (8th Cr. 1992) (concluding that factoring
uncharged conduct into sentencing calculus is constitutionally perm ssible),
cert. denied, 113 S. . 1420 (1993).
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B
Title 18 U.S.C. 8§ 3553 provides in pertinent part,

(c) Statenent of reasons for inposing a sentence. )) The
court, at the tinme of sentencing, shall state in open
court the reasons for its inposition of the particul ar
sentence, and, if the sentence ))

(2) is not of the kind, or is outside the range, [nman-
dated by the guidelines], the specific reason for the
i nposition of a sentence different fromthat described.

18 U. S. C. § 3553(c) (1985 & Supp. 1993). Section 4Al.3 provides as

foll ows:

In considering a departure under this provision, the
Comm ssion intends that the court use, as a reference,
the guideline range for a defendant with a higher or

lower crimnal history category, as applicable. For
exanple, if the court concludes that the defendant's
crimnal history category of |1l significantly under-

represents the seriousness of the defendant's cri m nal

history, and that the seriousness of the defendant's

crimnal history nost closely resenbles that of nost
defendants with a Category IV crimnal history, the court

should look to the guideline range specified for a

defendant with a Category |V crimnal history to guide

its departure.

US S G 8§ 4A1.3 (1991).

After exam ning the PSI and making a tentative ruling that an
upwar d departure was warrant ed under section 4A1. 3(e), the district
court calculated the additional crimnal history points that would
have resulted fromthe offenses set forth in paragraphs 27-30 of
the PSI if those offenses had been included in the crimnal history

conputation.® The court cal cul ated an additional sixteen crim nal

5> The court calculated the additional crininal history points as
fol | ows:

1. Theft from Stop-N-Go, PSI § 27, three crimnal history
poi nt s.

(continued...)



hi story points, which, conbined with Benton's three pre-existing
crimnal history points, totaled nineteen. Benton raised no
objection. The court then nmade the foll ow ng statenent:

.o | don't think there is any question but what the
defendant's crimnal history does not adequately refl ect
the seriousness of his past crimnal conduct, and,
perhaps nore inportantly, | don't think there is any
question but that his crimnal history category does not
adequately reflect the likelihood that he will commt
other crines. | would hope that | could be assured that
he would not, but this series of activities that he
engaged in that are reflected by paragraphs 27, 28, 29
and 30 of the presentence report cause ne to concl ude
that there is a great likelihood that, if he's given a
short sentence, we would be faced with further crines

commtted by this defendant. Therefore, the court has
determ ned that the court will nake an upward departure,
and the upward departure will be for the reasons | have

stated under Section 4Al1.3 of the guidelines.
The court finds froma preponderance of the evidence

that there is reliable information indicating that this

defendant's crim nal history category does not adequately

reflect the seriousness of his past crimnal conduct or

the likelihood that he wll commt other crines.

Therefore, | plan to make an upward departure .

The district court adopted the findings and concl usi ons set
forth in the PSI, assigned Benton his total offense |evel and
crimnal history category, and infornmed Benton of the appropriate

sentencing range. The court stated as foll ows:

(...continued)

2. Theft fromWnn-Dixie, PSI § 27, one crimnal history point.
3. Theft fromdassic Mni-Mart, PSI 27, three crimna
hi story points.
4. Robbery with bodily injury, PSI § 28, three crimnal history
poi nt s.
5. Credit card abuse, PSI § 29, three crimnal history points.

The court considered the five charges of credit card abuse
as rel ated cases.

6. Robbery of Di anond Shanrock store, PSI § 30, three crimna
hi story points.

10



Now, on the matter of an upward departure, | have
consi dered where we woul d be under the different crim nal
hi story categories, and | have concluded that, even if we
were to create in this case )) Based on the crimnal

hi story, we have a category VI. If we were to inpose a
sentence based on an application of the offense |level to
a category VI, that still would not create a sentence

that would be sufficient, taking into account the
i kelihood that this defendant woul d commt other crines
or the seriousness of the defendant's past crimnal
conduct. Therefore, | plan to depart to a point above
t hat .

The court orders and adj udges that the defendant is
commtted to the custody of the Bureau of Prisons to
serve a termof inprisonnent of 36 nonths.

W will affirma departure fromthe guidelines if the district
court offers acceptabl e reasons for the departure and the departure

is reasonable. United States v. Lanbert, 984 F.2d 658, 663 (5th

Cir. 1993) (en banc) (citing United States v. Vel asquez- Mercado,

872 F.2d 632 (5th Gir.), cert. denied, 493 U S. 866 (1989)). In

United States v. Lopez, 871 F.2d 513 (5th Cir. 1989), we consi dered

whet her the district court properly disregarded t he gui delines upon
finding that the defendant's crimnal history category of | did not
adequately reflect the defendant's past crimnal conduct and
propensity to commt future crines. The district court in that
case drastically departed fromthe guidelines to i npose a two-year
sentence, the maxi num sentence for a crimnal history category of
V. The court did not consider the possible sentences using
categories I1-1V to adjust for the defendant's crimnal history.
We concluded that where a defendant's score does not ade-
quately reflect his crimnal history, the guidelines require
sentencing courts first to consider upward adjustnents of the
crimnal history category before a departure sentence my be
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justified on that basis, and that when a sentencing court fails to
do this, resentencing is appropriate. 1d. at 515. W vacated and
remanded for resentencing, stating as foll ows:
.. . [We enphasize that in sonme cases involving
defendants with low crimnal history scores, it nmay be
justified to inpose a sentence reflecting a nuch higher
crimnal history category or to go beyond the range
corresponding to the highest category VI. However, in
such cases the sentencing judge should state definitively
that he or she has considered | esser adjustnents of the

crimnal history category and nust provide the reasons
why such adjustnents are inadequate.

In Lanbert, admttedly decided after the district court
sentenced Benton, we reaffirnmed our holding in Lopez and reiterated
our conclusion that "a district court nust eval uate each successi ve
crimnal history category above or bel ow the guideline range for a
defendant as it determ nes the proper extent of departure.” 984
F.2d at 662. We directed that when a district court inposes a
sentence that reflects a nmuch higher crimnal history category or
goes beyond the guidelines conpletely, the court should state for
the record that it has considered each internedi ate adj ustnent and
should explain why the crimnal history category as calcul ated
under the guidelines is inappropriate, why the category the court
chooses is appropriate, and why the category or categories between
the two are inadequate. 1d. at 662-63. W stated that "[i]f the
district court finds that it is necessary to go beyond the
gui deli nes, the court nust gi ve adequate reasons why the guideline
calculation is inadequate and why the sentence it inposes is

i nappropriate.” 1d. at 663.

12



We do not require, however, a "ritualistic exercise" in which
the district court "nechanically discusses each crimnal history
category it rejects enroute to the category that it selects.” I|d.
In Lanbert, we acknow edged that the district court's reasons
frequently will be inplicit in its explanation for its departure
and for its chosen category. 1d. W observed, however, that the
district court must nmake its reasons nore explicit in certain
cases:

In a very narrow cl ass of cases, we can conceive that the

district court's departure will be so great that, in

order to survive our review, it will need to explain in
careful detail why | esser adjustnents in the defendant's

crimnal history score would be inadequate. Al'so, in
sone cases it will not be evident sinply fromthe stated
ground for departure why a sentence commensurate with a

bypassed crim nal history category was not selected; in
that event, the appellate court nust be able to ascertain
fromthe reasons given for the sentence selected, read in
the context of the record as a whole, the legitimte
basis or bases on which the district court deened the
bypassed cat egory i nadequate.

W find that the district court's drastic upward departure
from Benton's crimnal history category of Il and a sentencing
range of 2-8 nonths to a sentence greater than that required under
the highest crimnal history category of VI presents such a case.
The district court's language in stating its reasons for an upward
departure parallels the |anguage in section 4Al. 3. The court
stated that it found, by a preponderance of the evidence, that
Benton's crimnal history did not adequately reflect the serious-
ness of his past crimnal conduct or the I|ikelihood that Benton

would conmt other crines. The court stated that it based its

13



upward departure upon section 4Al. 3.

More specifically, the court stated that inposition of a
sentence commensurate with a crimnal history category of 1V would
be insufficient to address section 4Al.3 concerns. The court did
not specify its reasons for rejection of a category VI sentence
whi ch, conmbined with Benton's offense level of 7, could have
enconpassed up to 21 nonths in prison. Moreover, the court did not
specify its reasons for rejection of any interimlevel sentence
that it could have i nposed under crimnal history categories II1-V.
The court nerely stated that it had "consi dered where we woul d be
under the different crimnal history categories.” The court nade
no ot her nmention of having evaluated the crimnal history catego-
ries between Il and VI

The district court's statenent of reasons for its upward
departure is insufficient under Lopez and Lanbert, as the court
failed to eval uate each successive crimnal history category above
category IIl, either separately or in globo. The court did not
explain why the interimcrimnal history categories were inappro-
priate or why its departure beyond a sentence commensurate wth
category VI was appropriate. Indeed, this case is unlike Lanbert,
where we determ ned that the appeal was "one of the cases in which
the district court's explanation for its sentence al so expl ai ns why
it rejected a | esser departure.” 984 F.2d at 664. |In Lanbert, we
observed that "it is not clear what else the court could have said
to explainits sentence other than to repeat the various factors in

the defendant's crimnal history for which the guidelines did not
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account." |d.

In the instant case, the district court offered no reasons,
even though it could have offered nmuch nore in the way of expl ana-
tion as to why a | esser sentence was i nappropriate. It could have
cited the sentenci ng range mandat ed by each of the interimcrim nal
history categories and explained why such a sentence was not
proportional to Benton's past crimnal conduct as described in the
PSI. Furthernore, as in Lopez, we cannot concl ude, w thout further
explanation fromthe district court, that Benton's past crimnal
hi story was so "patently outrageous that any [nore m nor] adj ust-

nents woul d be i nadequate." Lopez, 871 F.2d at 515.° Because the

6 Cf. United States v. MKenzie, 1993 U S. App. LEXI'S 10878 (5th Gr.
May 10, 1993) (holding that district court adequately stated its reasons for
departure and did not abuse its discretion in departing upward from gui de-
lines). |In MKenzie, the defendant's crimnal history category was IV, and
his total offense |evel was 14, nandating a sentence of 27-33 nonths under the
gui delines. The district court departed upward pursuant to § 4A1.3, sentenc-
ing the defendant to 60 nonths' inprisonnent. |In reciting its reasons for
departing upward, the district court stated that "the court is of the view
that your crimnal conduct is certainly nore proportional to a higher category
)) crimnal history category, that is, a Category 5 or 6 than the one that is
contained in the basic calculations.” 1d. at *5. W concl uded that
“"[a]lthough the district court's rationale for departing coul d have been nore
explicit, we are satisfied that the court's stated reasons, when read in the
context of the record as a whole, “presents a basis upon which we may
reasonably conclude that the district court thoroughly considered the
appropriate guidelines in arriving at its ultimate sentence.'" 1d. at *6
(citing Lanbert, 984 F.2d at 663).

McKenzi e can be distinguished fromthe case at bar. First, the district
court's language in that case indicated that the court specifically had
consi dered the proportionality of the defendant's past crimnal conduct to the
sent ences nandated by the higher crimnal history categories of V and VI.
Second, the defendant's past crimnal conduct in MKenzie is conprised of nuch
nore serious offenses than Benton's past crimnal conduct as described in the
PSI. In MKenzie, we noted that the seriousness of the defendant's prior
crimnal conduct, which included arrests for possession of a weapon and for
possession of cocaine with intent to distribute, along with charges of
possessi on of mari huana and crack cocai ne, took that case out of the "narrow
cl ass of cases" where the departure is so great that we require the district
court to "explain in careful detail why |esser adjustnments" are inadequate.
Id. at *9 n.7 (citing Lanbert, 984 F.2d at 663).

Finally, the departure in MKenzie was |ess drastic than the court's
(continued...)
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district court failed to foll ow the nethodol ogy nmandated by Lopez
and Lanbert in nmaking its upward departure, we VACATE t he sentence
i nposed by the district court and REMAND for resentencing replete
W th explanations sufficient to conply with such nethodol ogy and

thus sufficient to permt appellate review

(...continued)

departure in Benton's case. Wiile we rejected the "degree of departure"
distinction pronulgated in the United States v. Harvey and United States v.
Lopez line of cases, see Lanbert, 984 F.2d at 662 (overruling Harvey, 897 F.2d
1300 (5th Gr.), cert. denied, 111 S. C. 568 (1990), and its progeny), the

| ess drastic departure in MKenzie, conbined with the seriousness of the
defendant's prior crimnal conduct and the district court's explicit |anguage,
nade McKenzie a case where the district court's reasoning for rejecting
intermedi ate categories was inplicit, if not explicit, in the court's

explanation for its departure. |In such cases, we do not require the district
court to go through the "ritualistic exercise in which it nechanically

di scusses each crimnal history category it rejects." Lanbert, 984 F. 2d at
663.
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