UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-1624
Summary Cal endar

SANTI AGO GUTI ERREZ,
Pl ai ntiff-Appellant,
VERSUS
| NTEX AVI ATI ON SERVI CES, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91-CV-2080-H)

) (February 19, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM !

Santiago Gutierrez appeals the district court's grant of
summary judgnent in favor of Intex Aviation Services, Inc. on
CQutierrez's clains for defamation, self-publication defamation
intentional infliction of enotional distress, and negligent
breach of contract. W find that no genuine issues of nmateri al

fact exist regarding Gutierrez's clains, and affirm

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



BACKGROUND

Intex Aviation Services, Inc. (Intex) services and cl eans
commercial aircraft on a contract basis. Delta Airlines is
Intex's primary custoner, and Intex services Delta Airlines
(Delta) throughout the United States, including the Dall as/Fort
Wrth International Airport (DFW. Santiago Qutierrez
(GQutierrez) began working for Intex as an Aircraft C eaner at DFW
i n Novenber 1990.

In April 1991, a Delta supervisor reported to Gutierrez's
supervi sor that GQutierrez, while cleaning a Delta aircraft, had
energed fromthe aircraft's lavatory with his pants down to his
thighs, in front of a female Delta enpl oyee. Apparently, he had
not finished tucking in his shirt and fastening his clothing when
he left the lavatory. GQutierrez's supervisor confronted
Gutierrez and dism ssed himfromenpl oynent. The next day,

I nt ex' s Regi onal Manager determ ned that Qutierrez should have
been counsel ed regardi ng his inappropriate behavior rather than
termnated. Qutierrez was reinstated.

A few days later, Qutierrez and two other Intex enpl oyees
were assigned to work on an aircraft in a distant hangar. An
I ntex vehicle dropped them off at the beginning of their shift,
and was scheduled to return at the end of their shift. At the
end of the day, as Qutierrez and his co-workers waited near the
hangar to be picked up, a Delta nechanic was dropped off by his
wfe. CQutierrez approached the nechanic's wife as she left and

asked her for a ride. Not know ng CGutierrez, she declined, and



GQutierrez hit the car wwth his fist and shouted obscenities at
her as she drove away. After investigating the incident, [|ntex
term nated Cutierrez.

Qutierrez denied involvenent in either incident, and sued
Intex for defamation, self-publication defamation, intentional
infliction of enotional distress, and negligent breach of
contract. Intex filed a Motion for Summary Judgnent on all of
CQutierrez's clains, and summary judgnent was granted by the
district court. GQutierrez now appeals.

Dl SCUSSI ON

St andard of Revi ew

Summary judgnent is appropriate if the record di scl oses "t hat

there is no genuine issue as to any material fact and that the

moving party is entitled to a judgnent as a matter of law " Fed.
R Gv. P. 56(c). Inreviewing the sunmary judgnent, we apply the
same standard of review as did the district court. Walt man v.

International Paper Co., 875 F.2d 468, 474 (5th Gr. 1989); More

V. Mssissippi Valley State Univ., 871 F.2d 545, 548 (5th Gr.

1989) . The pl eadi ngs, depositions, adm ssions, and answers to
interrogatories, together with affidavits, nust denonstrate that no

genui ne issue of material fact remains. Celotex Corp. v. Catrett,

477 U.S. 317 (1986). To that end we nust "reviewthe facts draw ng
all inferences nost favorable to the party opposing the notion."

Reid v. State FarmMut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Gr

1986). If the record taken as a whole could not lead a rational

trier of fact to find for the nonnoving party, there is no genui ne



issue for trial. Mat sushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U S. 574, 587 (1986); see Boeing Co. v. Shipman, 411

F.2d 365, 374-75 (5th Gr. 1969) (en banc).

Def amati on O ai m

CQutierrez clains that Intex defaned himby fal sely accusing
hi m of exposing hinself to a female Delta enpl oyee, and hitting
the Delta nmechanic's wife's car while yelling obscenities at her.
CQutierrez clains Intex nmade these defamatory remarks to other
enpl oyees and third persons.

I ntex enpl oyees are entitled to a qualified privilege for
the allegedly defamatory statenents made about QGutierrez's
termnation if the statenents were nade to persons whose duties
i nvol ved GQutierrez's enploynent, and were nade w thout nalice.

Boze v. Branstetter, 912 F.2d 801, 806 (5th G r. 1990); Gines V.

CUNA Mutual Ins. Soc'y, 681 F.2d 982, 986 (5th Gr. 1982). Intex

present ed deposition testinony that only enpl oyees with
significant interests were inforned of the circunstances
surrounding Gutierrez's termnation. Intex also produced
extensi ve evidence that it believed, in good faith, that
Gutierrez had exhibited unacceptabl e behavior. |In contrast,
CGutierrez failed to produce any evidence of nalice.

Fi ndi ng no genui ne issue of material fact, Intex is entitled
to judgnent as a matter of law on this claim

Def amati on by Sel f-Publication

Def amed, wrongfully term nated enpl oyees who nust repeat the

defamatory reasons for their termnation to potential future



enpl oyers may sue their former enployer for defamation by self-

publication. First State Bank v. Ake, 606 S.W2d 696 (Tex. Cv.

App. Corpus Christi 1980, wit ref'd n.r.e.). GQutierrez has
failed to name any prospective enpl oyer to whom he repeated the
al | eged defamatory reasons for his termnation.? Furthernore, he
has failed to denonstrate that he was wongfully term nated.
Intex is entitled to judgnent as a matter of law on this claim

Intentional Infliction of Enptional Distress

To prevail on his claimfor intentional infliction of
enotional distress, Gutierrez nust show that (1) Intex acted
intentionally or recklessly; (2) Intex's conduct was extrene and
outrageous; (3) Intex's actions caused himenotional distress;

and (4) the enotional distress was severe. Johnson v. Merrel

Dow Pharnmaceuticals, Inc., 965 F.2d 31, 33 (5th Cr. 1992).

As previously noted, Intex presented extensive evidence that
it acted in good faith when termnating Gutierrez. Additionally,
Intex's conduct is within the "real mof the ordinary enpl oynent
di spute,” and therefore is not extrene and outrageous. WIson v.

Monarch Paper Co., 939 F.2d 1138, 1145 (quoting Dean v. Ford

Mtor Credit Co., 885 F.2d 300, 307 (5th Gr. 1989)). Intex is
entitled to summary judgnent on this issue.

Neqgl i gent Breach of Contract

2Qutierrez testified in his deposition that he told prospective
enpl oyers that he was term nated, didn't explain why he was

term nated, and then gave themhis attorney's phone nunber. He
also testified that he thought he had told one prospective

enpl oyer why he was term nated, but he could not renenber who the
enpl oyer was.



Gutierrez was an at-will enployee of Intex, and he therefore
had no continued right to enploynent. He argues that |Intex owed
hi mthe duty of investigating reports of m sconduct, and that
I ntex breached this duty by investigating negligently. Even if
Intex breached its alleged duty to Gutierrez, this does not give
rise to a cause of action because under the enployee-at-wll
doctrine, Intex could termnate Gutierrez at any tinme, with or

W t hout a reason. See Conway Vv. Control Data Corp., 955 F. 2d

358, 361 (5th Cr. 1992), cert. denied, 113 S.Ct. 186 (1992).
Intex is entitled to sunmary judgnent on this issue.

CONCLUSI ON

For the foregoing reasons, summary judgnent in favor of

Intex on all clainms is AFFI RVED



