IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1612

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
JIMME F. SMTH, Il, and GLEN P. W LCOXSCN,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas
CR6 91 35 (2)

August 11, 1993
Before SM TH, DUHE, and WENER, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Jimme Smth and G en WIcoxson appeal their convictions
arising froma conplex set of financial transactions designed to
evade t he payi ng of incone taxes. W reverse their convictions for

money | aundering but affirmin all other respects.

“Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Wl coxson and Smith were convicted by a jury on one count of
conspiring to defraud the United States by inpeding the |awful
functions of the Internal Revenue Service ("IRS"), to conmt nai
and wire fraud and noney |aundering, and to evade currency
transaction reporting requirenents, in violation, respectively, of
18 U.S.C. 88 371, 1341, 1343 and 1956 and 31 U . S.C. 8§ 5324; two
counts of tax evasion in violation of 26 US C 8§ 7201 and
18 US.C. 8§ 2; twenty counts of mail fraud, 18 U S.C. § 1341, and
sixty-six counts of wre fraud, 18 U S.C. § 1343; 138 counts of
nmoney | aundering, 18 U . S.C. § 1956; and one count of structuring
currency transactions in order to evade reporting requirenents in
violation of 31 U S.C. 8§ 5324. Smth, who was a revenue officer
for the Collection Division of the IRS at the tinme of the alleged
acts, also also convicted on two counts of filing false incone tax
returns.

These charges stemed from a conpl ex schene involving three
uni ncor por at ed busi ness organi zati ons (one donestic trust and two
| ocated in the Turks and Caicos Islands), which Smth, trained as
an accountant, adm nistered in order to shield i ncome derived from
Wl coxson's practice as an anesthesiologist. Pr of essi onal
Manager's Conpany ("PMC'), the donestic trust, enployed WI coxson
and paid hima nonthly salary and distributed the renmainder to
Asset Managenent Conpany ("AMC'), a foreign trust of which Smth
was the secretary and sole signatory for its account. The funds
fromthis trust, in turn, were distributed to a second foreign

trust, Asset International Conpany ("AlC').



W | coxson, who clained to be an enpl oyee of PMC wor ki ng for an
annual sal ary of $40, 000, deposited $1, 156,000 in receipts fromhis
medi cal practice into the PMC account from Cctober 1986 through
March 1989. During that sanme period, PMC transferred $889, 500 in
cashier's checks and wire transfers to AMC, $856, 000 of which Smith
then transferred to AIC. WI coxson wote seventy-nine checks for
a total of $565,000 in cash on the Al C account between January 1987
and March 1989; each transaction usually was for | ess than $10, 000,
the mninmum anount triggering currency transaction reporting
requi renents. According to the governnent, Smth benefited to the
extent of $11,000 he received from PMC and AMC that he failed to
report as incone and from $89, 000 in reported net operating | osses
fromoil and gas exploration that, inreality, properly belonged to

W | coxson.

.

A
Wl coxson and Smth first argue that the evidence was
insufficient to support their convictions for tax evasion under
26 U S.C 8 7201. 1In evaluating the sufficiency of the evidence,
we consi der the evidence in the |ight nost favorable to the verdi ct
and determne whether a rational jury could have found the
essential elenents of the offense beyond a reasonable doubt.

G asser v. United States, 315 U. S. 60, 80 (1942); United States v.

Chavez, 947 F.2d 742, 744 (5th Cr. 1991). Qur eval uation nust

give the governnent the benefit of all reasonable inferences and



credibility choices. United States v. Hernandez-Pal aci os, 838 F. 2d

1346, 1348 (5th Gr. 1988).

In order to prove tax evasion, the governnent nust denonstrate
the existence of (1) an actual tax deficiency; (2) an affirmative
act of evasion or attenpted evasion; and (3) willfulness. United

States v. Masat, 948 F.2d 923, 931 (5th Cr. 1991), cert. denied,

113 S. . 108 (1992). While seemngly conceding the tax
deficiency, WI coxson di sputes both the questi on of conceal nent and
of his crimnal intent. He clainms that for each bank account,
either he or Jimme Smth filled out the required fornms, gave
addr esses associ at ed wth W | coxson, and provi ded t ax
identification nunbers. Moreover, W I coxson argues, he openly
wote checks and transferred funds in and out of the accounts,
donated large suns to Christian charitable organi zati ons, bought
one car for his wife and another for Smth's nother, and purchased

a boat for his brother. Citing United States v. Sanders, 929 F.2d

1466, 1472-73 (10th Cir.), cert. denied, 112 S. C. 143 (1991),

W | coxson suggests that his open and conspi cuous use of his noney
underm nes any inference of conceal nent.

The record, however, bears out the governnent's protestations
that WI coxson m srepresents the evidence. WIcoxson's nane was
not associated with either the PMC or AMC accounts; and even t hough
he was a signatory on the Al C account, the account was in a conpany
nanme. Al though he managed to cash seventy-ni ne checks for a total
of $565, 000 bet ween January 1987 and March 1989, he did not report

that sumas i ncone on his 1987 tax return and failed to file a 1988



return. Moreover, despite an average transfer of $7,152 per
transaction, wusually at small, rural banks spread over three
states, W/ coxson avoided al nost entirely the filing of currency
transaction reports ("CITR s"), required for any transaction in
excess of $10, 000 or whenever a bank suspects anillicit attenpt to
avoi d the requirenent by the structuring of transactions. In light

of the fact that an affirmative act of evasion nmay consi st of "any
conduct, the likely effect of which would be to mslead or to

conceal ," Spies v. United States, 317 U S. 492, 498-99 (1943), and

includes the failure to report substantial incone or "the spending
of |l arge anobunts of cash that cannot be reconciled with the anount

of reported incone," United States v. Kim 884 F.2d 189, 192 (5th

Cr. 1989), we conclude that the prosecution presented sufficient
evi dence fromwhich ajury could determ ne that WI coxson conceal ed

or attenpted to conceal incone.

B

Both W1l coxson and Smth assert that there was insufficient
evidence of their crimnal intent. They claimthat the three-trust
arrangenent was a good-faith attenpt to avoid, not evade, incone ))
ostensi bly for the purpose of donating the proceeds to charities;
that Smth researched the trust schene's validity, and that
W coxson relied upon the results of that research in holding his
good-faith belief that the trusts would not be subject to taxes.

Smth adds that his good faith is denonstrated by his research

into the three-trust arrangenent )) travel to the Bahamas to verify



the legitimacy of Nassau Life, the firmthat helped Smth create
the trust, and consultation with the accounting firm of Ernst &
Whi nney )) and by his ignorance of WIcoxson's withdrawal of funds
from the Al C account. As a "C' student and recent graduate in
accounting fromthe University of Al abama, Smth asserts, he was
overwhel ned by the conplexity of the trust schene.

Viewing the evidence in the light nost favorable to the
verdi ct, however, we believe there was sufficient evidence from
which the jury could infer WIlcoxson and Smith's wl|lful ness.
Shortly before establishing the trusts, W1 coxson had been notified
by the IRS, in late 1985 and early 1986, that he owed approxi mately
$600, 000 i n back taxes. Mreover, the opinion letters submtted by
Wl coxson to the accountant who prepared the PMC and AMC returns
were not addressed to WIcoxson, nor did he denonstrate any
reliance upon them Neither WI coxson nor Smth ever submtted the
trust agreements to any accountant engaged to prepare their
i ndi vidual returns, nor was it ever revealed that WI coxson was
W t hdrawi ng consi derable funds fromthe AIC account for persona
use.

Li ke t he defendant in Masat, 948 F.2d at 930, W/ coxson cannot
show t hat he nade conpl ete di sclosure of all the relevant facts and
that he relied in good faith upon a professional's advice. In the
absence of a valid reliance defense, the extensive and far-flung
trust operations, together with Wl coxson's prior tax difficulties,
his failure to report his inconme, and the |arge anount of funds

w thdrawn provide sufficient evidence of wllfulness )) the



"“voluntary, intentional violation of a known |egal duty,'" Cheek

v. United States, 498 U. S. 192, 200 (1991) (quoting United States

v. Bishop, 412 U.S. 346, 360 (1973)).

As for Smth, his claimto good-faith reliance upon the advice
of certain professionals obtained during his research into the
three-trust arrangenent is belied by the evidence adduced at trial.
Smth | earned of the trusts through Ti nothy Yarbrough, a paral egal
at Nassau Life who arranged the trusts for WI coxson. Yarbrough
was i ndi cted, however, for tax fraud violations in 1986 i n Al abama,
Smth's honme state. At the tinme Smith net with himin Nassau in
1986, Yarbrough was a fugitive from those charges. Simlarly,
Robert Chappell, who headed Nassau Life, was indicted in 1986 for
failing to surrender hinself for sentencing on a prior mail fraud
conviction; Nassau Life collapsed shortly after Chappell's return
to this country. Although Smith admtted that he knew of
Chappell's indictnment and conviction and of the failure of Nassau
Life, he clained that these events did not shake his faith in the

three-trust system!?

1 Wl coxson and Smith's reliance upon United States v. Dahlstrom 713
F.2d 1423, 1426-28 (9th Gir. 1983), cert. denied, 466 U S. 980 (1984), for the
Froposltlon that because of the unsettled questions regarding the trusts
egality, they acted with a good-faith belief in the propriety of their
conduct, is entirely msplaced. Although the NNnth Grcuit did find )
i nsufficient evidence of willfulness to convict a defendant for constructing
of fshore three-trust schenes simlar to that at issue here, it did so in |arge
Bart because, at that tine, "the legality of the tax shelter pro?ranwadvocated
y the appellants in this case was conpletelK unsettled by any clearly
rel evant precedent on the dates alleged in the indictnent.” [d. at 1428. The
Dahl strom court refused to accept the Conmissioner's 1979 position paper and
the case of Znuda v. Conmissioner, 79 T.C 714 (1982) (civil enforcenent),
aff'd, 731 F.2d 1417 (9th Cr. 1984), both of which addressed the Iega!lty of
the foreign trusts but had been issued subsequent to the acts alleged in the
i ndi ctment, as adequate notice such that the defendant could conformhis
conduct to the requirenents of the law 1d. at 1427. Yet Dahlstromitself,
and both Zmuda and the 1979 paper, occurred wel|l before any act alTeged in the
instant indictment. Thus, unlike Dahlstrom W Icoxson and Smith cannot claim

(continued...)




Addi tionally, Smth had been cauti oned about the trusts by two
accountants; one told himit would not work, and the second warned
t hat whoever extracted funds fromthe | ast trust woul d owe t axes on
it. Smth's later actions in admnistering the trusts reinforce
the inpression that he knew of their illicit purpose: Although he
al ready was involved with the trusts prior to his enploynent with
the IRS, he failed to list them on his pre-enpl oynent background
information forns and affirmatively denied having custody or
control over any other person's funds.

| ndeed, when Smith opened an account for AMC at the First
Nat i onal Bank of Rowena, Texas )) a small town of sonme 500 people
| ocat ed approximately 200 m | es sout heast of Lubbock, where Smith
was working at the tinme )) he gave as his occupation "investnent
manager," a position forbidden to IRS enployees wthout prior
approval, which the record reveals Smth sought for two projects
unrelated to the trusts, but not for the trusts thenselves. Nor
did Smth give his address or tel ephone nunber on any of the AMC
accounts. The considerabl e evidence of Smth's conceal nent of his
activities and involvenent in the schene entitled the jury to
disbelieve Smth's protestations that he believed in good faith
that the trusts were a | egal neans of tax avoi dance.

In a related argunent, WIcoxson and Smth contend that the
district court's instructions i nadequately addressed the subj ective

nature of the willfulness standard. Although the Court in Cheek,

(...continued)
t
t

hat the illegality of the three-trust arrangenent was not well settled at the
ime they entered into it.
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111 S. . at 608, 611, determned that it was error to instruct
the jury that only an objectively reasonabl e m sunderstandi ng of
the | aw negates the statutory wllful ness requirenent of 26 U S. C
§ 7201, the court here laid out the proper standard.?

When review ng whether the district court erred in giving a
particul ar instruction, "[we afford the district court substanti al
latitude in formulating its instructions and we review a district
court's refusal to include a defendant's proposed jury instruction

for abuse of discretion." United States v. Chaney, 964 F.2d 437,

444 (5th CGr. 1992). Because the court retains such broad
discretion, "we wll not reverse unless the instructions taken as
a whole do not correctly reflect the issues and |aw " United

States v. Arditti, 955 F.2d 331, 339 (5th Gr.), cert. denied,

113 S. C. 597 (1992).

VWhile the court's fornul ation of the willful ness standard did

2 The charge read, in part, as follows:

If the Defendant acted in good faith, that is to say he actually
beli eved the actions he took were allowable by |law, for at ever

reason, then he is not guilty of the offense of failing to file
i ncone tax returns. Itgdoesynot matt er whet her the Def endant was
right or wong in his belief, nor does it matter if his belief
nmakes sense, or sounds reasonable to you the jury or to ne as the
Iudge. The onIY thlnP.that matters is whether or not the

endant actually believed he was correct in his actions. Al so,
it is not the Defendant™s burden to prove that he did believe his
actions were correct, but rather it's the Governnent's burden to
prove that he did not.

It is for you, the jury, to decide whether the Governnent has
roved that the Defendant mﬁllfullg failed to file any tax returns
y proving beyond a reasonabl e doubt that he did not actually

bel i eve his actions were correct . . . or whether the Defendant,

for any reason, believed his actions were proper. |If you find
that the Government has failed to neet its burden, then you nust
find the Defendant not guilty. |[If there is any doubt in your mnd
as to this issue, or even if you conclude that the Defendant could
have only believed his actions were proper by abysmal ignorance
and the rankest kind of stupidity, vet you find that he believed
he was correct, you nust find the Defendant not guilty.

(Enphasi s added.)




not in so many words state that it was a subjective one, yet )) as
the italicized portions in footnote 2, supra, show )) it conveyed
in plain and repetitive terns the essence of the matter. CQur

caselaw requires no nore. See United States v. Barnett, 945 F. 2d

1296, 1298-99 (5th CGr. 1991) (rejecting identical challenge to
simlar formulation), cert. denied, 112 S. C. 1487 (1992). W

cannot say that the court's instruction abused its discretion, nor
can we accept W/I coxson's broader argunent that the court erred by

charging the jury with none of his requested instructions.?

L1l
Wl coxson also contends that the lack of evi dence
denonstrating his crimnal intent supports a claim of selective

prosecution, inasmuch as the defendant in Johnson v. Conm SsSi oner,

T.C. Meno 1989-591, was being prosecuted civilly pursuant to 26
US C 8 6653(b) for enploying the identical three-trust schene
through Nassau Life at the same tine the investigation into
W coxson's finances was underway. Not only did WIlcoxson fail to
raise this issue before the district court, but he has also failed
even to allege any discrimnatory effect or purpose on the part of
the prosecution, a necessary prologue to any sel ective prosecution

claim See Wayte v. United States, 470 U. S. 598, 608 & n.9, 610

] 3 Wl coxson cites United States v. Schmidt, 935 F.2d 1440, 1449 (4th
Cir. 1991), for the proposition that ™a district court may not refuse a theory
of defense instruction I f such instruction has an evidentiary foundation and
is an accurate statenent of the law." Yet he points to no theory of defense
in which the district court declined to instruct the jury; a defendant is not
En%atledsgg the precise wording he requests in an instruction. Arditti, 955

. at .

10



(1985). Absent such a showing, this case falls within the broad
discretion our crimnal justice system accords the prosecutor:
"[S]o | ong as the prosecut or has probabl e cause to believe that the
accused commtted an offense defined by statute, the decision
whet her or not to prosecute, and what charge to file or bring
before a grand jury, generally rests entirely in his discretion.”

Bordenkircher v. Hayes, 434 U S. 357, 364 (1978).

| V.

Sm th next argues that his conviction for structuring currency
transactions viol ates the Ex Post Facto C ause because the district
court incorporated into its jury instructions the definition of
structuring provided by 31 CF. R § 103.11(p),* which was adopted
in 1990, after all but six of the charged transactions, totalling
$53, 000, had taken place. Smith asserts the crucial significance
of the distinction, because the |lower anmount is insufficient to
trigger t he specific of f ense characteristics under

US S G 88 2S1.3(b)(2) and 2S1. 1(b)(2). Smth correctly cites to

4 Section 103.11(p) provides, in pertinent part as foll ows:

[A] person structures a transaction if that person, acting al one,
or in conjunction with, or on behalf of, other persons, conducts
or attenpts to conduct one or nore transactions in currency, in
any anmount, at one or nore financial institutions, on one or nore
days, in any manner, for the purpose of evading the reporting
requi renents under section 103.22 of this part. "In any nanner"
includes, but is not limted to, the breaking down of a single sum
of currency exceeding $10,000 into smaller suns, including suns at
or bel ow $10, 000, or the conduct of a transaction, or series of
currency transactions, including transactions at or bel ow $10, 000.
The transaction or transactions need not exceed the $10, 000
reporting threshold at any single financial institution on any
single day in order to constitute structuring wi thin the neaning
of this definition.

31 C.F.R § 103.11(p) (1992).

11



United States v. Murphy, 809 F.2d 1427, 1430 (9th G r. 1987)

(citing California Bankers Ass'n v. Shultz, 416 U S 21, 26

(1974)), for the proposition that "[t]he reporting act is not self-
executing; it can inpose no reporting duties until inplenmenting
regul ati ons have been promul gated.™ Absent sone inplenenting
regul ation plainly inposing a duty upon the defendants, therefore,
it isviolative of due process to inpose crimnal sanctions for the
failure to disclose that which no regulation requires to be
di scl osed. 1d. at 1430-31.

Nonet hel ess, Smth's argunent fails for the sinple reason
that, as the governnent points out, it is 31 CF. R § 103.22(a)
that sets forth the currency transaction reporting requirenents

inplenmenting 31 U S.C. 8§ 5313(a). See, e.g., United States v.

Cam ng, 968 F.2d 232, 238 (2d Cr.), cert. denied, 113 S. C. 416

(1992); United States v. Scanio, 900 F.2d 485, 492 (2d Cr. 1990).

Unfortunately for Smith, section 103.22(a) was adopted on April 8,
1987 )) sufficiently early in the genesis of the foreign trust
schene to nake no difference for the purposes of sentencing. See

52 Fed. Reg. 11,442-43 (1987).

V.

Next, W1 coxson and Smth assert, and t he gover nnment concedes,
that it was error to charge them with 138 counts of nobney
| aundering and that their convictions on these counts nust be
overturned. The noney | aundering statute, 18 U . S.C. § 1956(a) (1),

prohibits the conducting, wth knowedge, of a financia

12



transaction "which in fact involves the proceeds of specified
unl awful activity."® The governnent was required to prove that the
def endant s knowi ngly conducted fi nanci al transactions i nvol ving t he
proceeds of mail and wire fraud and did so knowing that the
transactions were designed to disguise the nature, source, or

ownership of the proceeds. United States v. (Gonzal ez- Rodri guez,

966 F.2d 918, 923 (5th G r. 1992) (quoting United States v. Martin,

933 F.2d 609, 610 (8th Gir. 1991)).

At trial, the government sought to prove that W] coxson and
Smth engaged in a schene to defraud the governnent of tax revenue,
conceal i ng WI coxson's anest hesi ol ogy i ncone by neans of the three

trusts and the incidents of mail and wire fraud by which these were

coll 5 The full text of 18 U.S.C. § 1956(a)(1) (Supp. 1993) provides as
ol | ows:

Whoever, knowi ng that the property involved in a financial
transaction represents the proceeds of some form of unlawf ul
activity, conducts or attenpts to conduct such a financial
transaction which in fact involves the proceeds of specified
unl awful activity ))

(A)(i?.mjth the intent to pronote the carrying
on of specified unlawful activity; or

(ii) with intent to engage in conduct
constituting a violation of section 7201
2585206 of the Internal Revenue Code of

; or

(B) knowing that the transaction is
designed in whole or in part ))

(i) to conceal or disguise the
nature, the location, the source, the
omnersh!P, or the control of the proceeds
of specified unlawful activity; or

(ii) to avoid a transaction
reporting requirement under State of
Federal [aw,

shal | be sentenced to a fine of not nore than $500, 000 or tw ce

the value of the property involved in the transaction, whichever
ES ﬁreater, or inprisonment for not nore than twenty years, or
ot h.

13



set up and admnistered. Yet the initial proceeds deposited into
the PMC account derived from WIcoxson's legitinmate nedical
practice; nor is tax evasion anong the specified unlawful
activities listed in section 1956(c)(7). G ven these
circunstances, we nust agree with the governnent's concession of
error and reverse WIlcoxson and Smth's noney |aundering

convi cti ons.

VI,

Qur resolution of the noney |aundering counts raises the
related issue of whether the mail and wire fraud convictions my
stand despite the taint introduced by the prosecution's proceedi ng
with 138 unfounded counts of noney laundering in a 233-count
indictnment. Although WIlcoxson first raised this issue on appeal
in his reply brief, we believe it is sufficiently related to the
argunent presented in his original brief that we address it here.

We preface our remarks by expressing our concern with the
governnent's conduct. Looking at the bare allegations of the
i ndi ctment, w thout nore, the sheer volune of the noney | aundering
counts )) given the basel essness of the charges )) is dismaying.
Yet to reverse on this basis, wthout sonme showing of either
prosecutorial m sconduct or prejudicial spillover from evidence
presented on the dism ssed counts, would be to erect an inflexible
and arbitrary per se rule: Wul d reversal automatically be
requi red where fifty percent of the charges fall out? O perhaps

nmore than one hundred charges in any l|arge indictnent? The

14



difficulties in formulating such a rule are apparent.

We prefer a nore fact-bound inquiry into the actual prejudice
or spillover of evidence presented at trial. Although cognizant of
t he consi derabl e potential for prejudi ce whenever the phrase "noney
| aundering" may be thrown around the courtroom the governnent in
this case hardly can be accused of waving the bl oody towel.

Wile its theory on the noney |aundering counts, in
retrospect, perhaps should have struck the governnent as rather
rickety at the tinme,® the fact remmins that all the evidence
adduced i n support of these counts was equally adm ssible to prove
the mail and wire fraud, tax evasion, and structuring charges. The
prof ound extent of the transfers, as well as the use of small,
occasionally private banks in out-of-the-way small towns, was
hi ghly probative of the defendants' know edge and i ntent respecting
the validity of the trust arrangenent. Any small spillover there
may have been )) and we are aware of none )) was mtigated by the

court's charging the jury to give separate consideration to each

) 6 The governnent's theoiy on the noney | aundering counts is explained in
its openln? statement, the understated character of which (at |east respecting
the noney laundering counts) also is denobnstrated. The entirety of the
governnent's conments regardi ng the noney |aundering counts in its opening
statenent is as follows:

And then counts 26 through 91 are wire fraud. What that
neans is each tine the noney is wired, well, if it is wired from
Rowena to the Fayetteville Bank, each tinme that a wire transfer is
executed and interstate wires are used to transfer that m)neK,
that is a separate offense. And then counts 92 through 229 have
to do with noney Iaunderin?. And what is alleged there is that
the proceeds of this mail fraud and this wire fraud were noved by
the defendants in interstate transfers of the funds, and each tinme
t he proceeds of such activitK is moved in interstate conmerce,
whet her it be bK cashier's check being sent fromKillen, Al abama
to Rowena, or the wire transfer from Rowena back to Fayetteville,
that is a specific count of noney | aundering, and you wll be
asked to deci de each of those individually.

15



count and each defendant. There was no prejudicial spillover of
evidence in this case.

As for m sconduct, the paucity of the prosecution's references
to the noney laundering counts is sonmewhat surprising. The
prosecution blandly covered the noney |aundering counts in its
openi ng statenment and, with al nost equal bl andness, reiterated its
conments in the closing argunent.’

In fact, the only prejudicial enploynent of the noney
| aundering counts canme exclusively from defense counsel
W coxson's attorney, apparently hoping to gain fromthe contrast
bet ween t he crim nal charges and t he i nnocuous appearance of Jinm e

Smth's nother, facetiously stated, "WlIl, here are these

coll 7" Again, the entirety of the prosecution's remarks in closing is as
ol | ows:

Now counts 92 through 229 are noney | aundering counts. Wat
does that deal with? It deals with the sane noney we have been
tal king about. It is the novenment of the npbney across the state
lines. It is the novenent of the nailings and the wires in such a
way as to conceal and hide the true ownership of this nmoney ))
G en WIlcoxson. And counts 92 through 163 specifically deal with
the nmoney that is noving from Al abama to Texas, First Al abama from
Biddie Snith to Jimrie Snith, Rowena.

And 164 through 229, that is the nmoney going from Rowena to
Tennessee fromJimme Smith to G en WIlcoxson. And the indictnment
sets forth the dates and the ambunts of all of these transactions.
And you saw what was admitted into evidence as CHT 9. This lists
counts 6 through 229, and it lists what exhibits go with each of
t hose lep] these counts. You can take a |look at that and |l ook in
the exhibits, and you can |look in the bank records, and you can
wat ch and trace this noney as it noves.

Later, in his rebuttal, the Assistant United States Attorney nade
perhaps his nost prejudicial noney |aundering-related comment of the trial

Then M. Piper [Smith's attorney] tells you, well, said, you
know, "Jinmie Snith is a ?reat enpl oyee," and | submt to you,
| adi es and gentlenen, could you expect anything else? | nean if

you are involved, as M. Smth was, in an operation to nove al nost
$900, 000, to wash that noney so your friend and patron d en

W | coxson wi|T have access to it in cash after it is washed

t hrough, woul d you expect an individual |ike that who has becone
an enpl oyee of the Internal Revenue Service to draw attention to
himsel f, to be a troubl emaker, to be a bad enpl oyee?

(Enphasi s added.)
16



deceivers, Biddie Smth included, here she is conspiring to deceive
the governnent. There she is. There is your conspirator and noney
| aunderer." Apparently, he was nerely warmng to the task, for
| ater he argues as foll ows:

And just to tantalize you a little bit nore, what
do we have? W have a charge of noney |aundering. And
you know you think to yourself, "whoa, noney
| aundering." You think of Manuel Noriega, you think of
nefarious crimnals, right? That evokes that certain
kind of imagery to you, doesn't it, noney |aundering
There is a noney | aunderer, that's the kind of person
associate with Mnuel Noriega. That's the kind of
person | associate with noney | aundering, especially by
check in open and notorious accounts.

And noney | aundering, well, you know what nopney

| aundering is? Wat do you think of? Wat do you think

of when you think of noney |aundering? You think "On,

boy, a bunch of crimnals, they got a bunch of cash, and

they have got to wash it into legitinmte businesses to

get rid of the cash." R ght? That's what you think

Wll, that's what | think. But | nean that's generally

what you think about noney | aundering, okay?!®

In short, an exhaustive review of the record conpiled in this
case reveals no prejudicial spillover of evidence and precious
little attenpt by the governnment to take advantage of the
i nproperly padded indictnment. Again, to reverse for a new trial
merely because a certain nunber or percentage of counts were
i nproper would be to create an inflexible per se rule that only
incidentally addresses the due process concerns inplicated in such

a circunstance. This we decline to do.®

8 Wl coxson's attorney nmade additional, shorter comments as well,
predom nantly in the sane caustic vein.

~ 9 Defendant Wl coxson's reply brief also asserted as error the
convictions on the mail and wire fraud counts (counts 6 through 91), )
apparently arguing that because the noney |aundering counts were not crines,

(continued...)
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VI,

Lastly, Smth contends the district court erred in
overruling his objections to the testinony of |IRS Agent Duncan
McLean, the governnent's sunmary witness. MLean's testinony was
of fered to sunmari ze the evidence presented at trial, includingthe
oil and gas | osses that Smth had clained on his 1987 and 1988 t ax
returns. Smth alleged that he had borrowed noney from W coxson
to invest in oil wells through a production conpany called Tre-J.
The wells did not pan out, and Tre-J eventually went bankrupt,
|l eaving Smth with | osses he clainmed as his own on his tax returns.

At trial, MLean testified regarding the anount of taxes owed
by Wl coxson and Sm th, based upon the evidence presented at trial.
He allocated the oil and gas | osses clained by Smth to WI coxson,
citing the testinony of the Tre-J wtnesses and docunentary
evi dence indicating that the noney cane from W1 coxson; on cross-
exam nation, he conceded that if the jury determ ned that WI coxson
legitimately had | oaned the noney to Smth, Smth would have been
entitled to claimthe loss on his returns. MLean also testified
that a $10, 000 check received by Smth when Fi nasco, another trust
conpany, closed its account shoul d have been cl assified as incong;
agai n, he acknow edged on cross-exam nation that were the noney in

fact a loan, it need not be reported.

(...continued)

the instances of mail and wire fraud upon which they were premised |ikew se
was no crime. Because we can see no valid reason ?/ this argunment, standing
alone as it does, could not have been raised in appellant’'s original brief, we
nmust deemit waived. It is well settled that this Court will not consider a
new claimraised for the first tine in an appellate reply brief. United
(SHStSS)S v. Prince, 868 F.2d 1379, 1386 (5th Qr.), cert. denied, 493 U S 932
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W coxson and Smth argue that McLean's testinony arbitrarily
allocated the oil and gas | osses to WI coxson and t he Fi nasco check
to Smth, thus inproperly bolstering the credibility of wtnesses
who had so testified. As a summary w tness, they insist, MLean
was limted to matters within his expertise and could not draw

i nferences from di sputed testinony. They cite United States V.

Price, 722 F.2d 88 (5th Cr. 1983), cert. denied, 473 US. 904

(1985), for the proposition that a sunmary w tness may not bol ster
the credibility of witnesses upon whose testinony his concl usions
are based.

We review the district court's evidentiary rulings under an

abuse of discretion standard. Herrington v. Hller, 883 F.2d 411,

414 (5th Gr. 1989). W find no abuse of discretion here. W have
consistently, if cautiously, upheld the adm ssion of the type of

summary testinmony presented here. In United States v. Diez,

515 F.2d 892, 905 (5th Gr. 1975), cert. denied, 423 U S. 1052

(1976), we upheld the adm ssion of summary charts, noting that
"[a]l ny such chart of conputations, however, nust rest on certain
assunpti ons. Contrary to defendants' argunent, the essenti al
requirenent is not that the charts be free fromreliance on any
assunptions, but rather that these assunptions be supported by
evidence in the record. "

The instant case fills Jennings' prescription: The supporting

10 see also United States v. Jennings, 724 F.2d 436, 442 (5th Cr.),
cert. denied, 467 U S. 1227 (1984) ("This Court has recentlﬁ noted that such
assunptions are allowed so |ong as supporting evidence has been presented

previously to the jury . . and where the court has nmade it clear that the

ul ti mate decision shoul d be made by the jury as to what wei ght should be given
to the evidence.").
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evi dence was introduced in the formof prior wtness's testinony,
and the judge gave the appropriate limting instruction. See

United States v. Schuster, 777 F.2d 264, 269 (5th Cr.) (approving

identical limting instruction), vacated as noot, 778 F.2d 1132

(5th Cr. 1985).' The court also reiterated the instruction in
his charge. Moreover, defense counsel's effective cross-
exam nation, which forced MLean to concede the disputed
assunptions upon which his conputations were based, |essened any
danger that the jury may have m staken MlLean's assunptions for
fact. As we stated in Jennings,

Even if it were determned that the trial court
abused its discretion in allowwng the wuse of the
governnent's summary charts, we cannot see that
[ def endant] was prejudiced thereby. The full cross-
exam nation and the trial court's adnonitions to the
jury served to mnimze the risks of prejudice.

724 F.2d at 442; see also Schuster, 777 F.2d at 268.

Price, relied upon by the defendants, is distinguishable.
There, we reversed a conviction for defrauding the United States,
maki ng false statenents before the grand jury, and incone tax
evasi on because of the testinony of an IRS agent testifying as a

summary witness as to the incone tax charge. Hi's conputations, he

11 The court instructed the jury as foll ows:

The testinDnK.of a sunmary witness and the charts or summaries
prepared by himand adnmitted in evidence are received for the

pur pose of expl ai ning facts disclosed by books, records, and ot her
docunents which are 1n evidence in the case. Such charts or
sunmaries and the w tness' explanation of such are not in and of

t hemrsel ves evi dence or proof of any facts. |f such charts or
sunmaries or witness's explanation of such do not correctly
reflect or state facts or figures shown by the evidence in the
case, you should disregard them |In other words, such charts or
sunmaries are used only as a matter of convenience. So if and to
the extent that you find they are not in truth summaries of facts
or figures shown by the evidence in the case, you are to disregard
thementirely.
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adm tted on cross-exam nation, were based upon the testinony of two
of the governnent's key witnesses as to the other counts; on
redirect exam nation by the governnent, he explained that he had
t hus based his conputations upon assunptions arising fromthe two
W t nesses' testinony because he "believed them" 722 F.2d at 90.
The trial court refused to instruct the jury to disregard this
testi nony, adnoni shing themonly that they were the sol e judges of
credibility.

Afull reading of Price, however, leaves |ittle doubt that the
basis for that decision was the summary witness's explicit voucher
for the credibility of the two key witnesses, as well as the

judge's failure to instruct the jury. See United States v. Mbore,

1993 U. S. App. LEXIS 18514, at *10-*11 (5th Cr. July 21, 1993).
As we stated in Price,

Cenerally, it is best to require the maker of a sunmmary
chart to disclose the basis for his conputations before
admtting the chart into evidence. Such testinony was
adequately brought out by the defense on «cross
exam nation, when [IRS Agent] Witfield admtted that
the entire exhibit was based on his "assunption" that
the toy sellers were telling the truth. |In going beyond
that adm ssion and prodding Witfield to state, on
redirect exam nation, that he believed the toy sellers,
t he governnent crossed the |line between |aying a proper
foundation for the chart and eliciting bolstering
testinony that usurped the jury's rightful place.

722 F.2d at 91 (citation omtted).

Here, however, the governnent crossed no such line; MLean's
testinony properly laid the evidentiary foundation for his
conput ations, cross-exam nation elicited the contested assunptions
upon whi ch those were based )) as well as MLean's concession that
the jury m ght disagree wth the assunpti ons he nade and t herefore,

21



disregard his conputations )) and the «court's instructions
clarified the jury's responsibilities in its consideration of the
testinmony. The district court did not abuse its discretion.?!?
Because WIcoxson and Smth wongly were indicted and
convicted on 138 counts of noney |aundering, we REVERSE those
counts of conviction and REMAND for resentencing. In all other

particul ars, we AFFIRM

12 W coxson and Smith's reliance upon United States v. Benson, 941 F.2d
598, 604-05 (7th Gir. 1991), nodified on reh"g, 957 F.2d 301 (/7th Cr. 1992),
l'i kewise is misplaced. There, the Seventh Grcuit reversed a conviction in
whi ch an I RS agent opined, anmong other things, as to why he thought the
def endant should have known he was not entitled to receive Social Security
disability benefits, because "[njuch of [Agent] Cantzler's testinony
consi st[ed] of nothing nore than drawi ng inferences fromthe evidence that he
was no nore qualified than the jury to draw." |d. at 604. Benson, however,
i nvol ved expert testinony under  FED. R. EwD 702, not, as here, summar
testinmony introduced pursuant to FED. R EwD_ 1006. See Benson, 957 F.2d at
604 ("W agree that nuch of Cantzler's testinony was not properly adm ssible
as expert testinony." (enphasis added)). MLlean, in contrast, left the
credibiTity determinations to the jury; his inferences fromthe evidence were
drawn for the purpose of con‘ﬁut! ng tax liability, and the disputed assunptions
unm st akably were left for the jury to resol ve.

22



