IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1606
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

CHARLES E. WEBSTER,
a/k/a Little Mn,

Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. CR-2-90-0034(1)
March 16, 1993
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Charles E. Webster argues that the district court conmtted
reversible error because it failed to make a specific finding as
to the reliability of the hearsay testinony Agent Jones provi ded
during the resentencing hearing. Wbster also argues that the
district court denied himdue process because he had no

opportunity to confront those declarants Jones did not nention

wer e unavail abl e.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Al t hough Webster alleges that he objected to the hearsay
testinony, the transcript of the resentencing hearing does not
reflect that he did so. After Jones testified, Wbster's
attorney acknow edged that the court could consider hearsay in a
sentenci ng hearing but urged the court to disregard nuch of the
evi dence Jones provided. Those comments do not ampunt to a

tinmely objection. See United States v. Navejar, 963 F.2d 732,

734 (5th Cr. 1992) (contenporaneous objection rule applies to
sentenci ng hearings). Furthernore, Webster did not object to the
district court's failure to find that the hearsay evidence was
reliable. Wbster, however, did object to the finding that he
knew or reasonably should have foreseen that the conspiracy
i nvol ved nore than two kil ogranms of cocaine. Because Wbster did
not preserve the specific error he now raises, this Court nust
review the record nerely for plain error. Navejar, 963 F.2d at
734.

As support for his argunent that a district court nust make
a specific finding as to the reliability of hearsay, Wbster

relies on United States v. Fortier, 911 F.2d 100 (8th Cr. 1990).

In Fortier, the Eighth Crcuit held that hearsay statenents

adm tted agai nst a defendant during sentencing violate the
Confrontation C ause unless a court finds that the declarant is
unavai l able and that there are indicia of reliability supporting
the truthful ness of the hearsay statenents. 1d. at 103. The

Eighth Grcuit, however, overruled this holding in United States

v. Wse, 976 F.2d 393 (8th Gr. 1992) (en banc). |In that case

the Eighth Crcuit expressly held that the Confrontation O ause
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does not apply to sentencing hearings. 1d. at 401. That hol ding

agrees with those of this Court. See, e.q., United States v.

Marshall, 910 F.2d 1241, 1244 (5th Cr. 1990), cert. denied, 111

S. . 976 (1991). Nevertheless, due process does require that
information relied upon when determ ni ng an appropriate sentence
have "some mnimal indiciumof reliability" and bear "sone
rational relationship" to the decision to inpose a particular

sentence. United States v. Angqulo, 927 F.2d 202, 204 (5th Cr

1991).

The record reflects that the evidence the district court
heard during the resentencing hearing had a m ni mrum i ndi ci um of
reliability and bore sone rational relationship to the decision
to inpose the sentence Webster received. See id. |In any case,
Webster did not present any evidence at the resentencing hearing
to controvert the evidence Agent Jones provided. Overall, anple
evi dence supports the district court's finding that Wbster knew
or reasonably shoul d have known that the conspiracy involved nore
than two kil ograns of cocai ne.

The district court's failure to nake a specific finding as
to the reliability of the hearsay evi dence Agent Jones provi ded
during the resentencing hearing does not anmount to error, plain
or otherw se. Likew se, Wbster's argunent that the district
court deni ed himdue process because he could not confront al
the declarants also |acks nerit.

AFFI RVED.



