UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1599
Summary Cal endar

Resol ution Trust Corporation,
as receiver for, Southwest
Federal Savings Association, ET AL.,

Plaintiffs,
Resol ution Trust Corporation,
as receiver for, Southwest
Savi ngs Associ ati on,

Pl aintiff-Appellee,

VERSUS

Scarl ett Wal ker and Kenneth Wl ker,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Northern District of Texas

(390 Cv 1416 X c/w 390 CV 1418 H & 3-90 C 1419 H)

( Septenber 1, 1993 )

Bef ore THORNBERRY, DAVIS and SMTH, C rcuit Judges.
THORNBERRY, Circuit Judge":

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless



Debtors defaulted on note and appeal the enforcenent of the

deficiency after foreclosure of the collateral. W affirm

Facts and Prior Proceedi ngs
This suit arises fromthe banking and business rel ationship
bet ween Kenneth and Scarlett Walker and Cty Savings and Loan
Association (Cty Savings). In July 1986, the Wil kers executed a
prom ssory note payable to Cty Savings for an original principal
of $2,000,000. The note was secured by a Deed of Trust for a 476
acre ranch in Col eman County. The Wal kers failed to make paynents
on the loan, and City Savings proceeded to foreclose on the ranch.
In 1988 the Wal kers sued City Savings in state court to enjoin and
restrain the foreclosure sale of the Col eman County ranch. The
ranch was eventually foreclosed upon in late 1988, leaving a
deficiency. After Cty Savings' demse, its successor, Southwest
Savi ngs Associ ation (Southwest), pursued the Wlkers for the
deficiency as well as for failure to pay two ot her prom ssory notes
made with Gty Savings. On July 13, 1989, the Walkers filed their
Second Anended Conpl ai nt agai nst Sout hwest. The Wil kers asserted
t hat Sout hwest wongfully forecl osed upon the ranch and breached
its duty of good faith. The Wal kers al so asserted several clains
ari sing out of business ventures they undertook with Cty Savi ngs:
(1) that Gty Savings owed themnoney fromthe Capehart Joi nt
Venture ("Capehart"), and that they are entitled to an
of fset on their indebtedness,;

(2) that Cty Savings agreed to indemify the Wal kers after

expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the Walkers made a loan to T. T. Carruther and
Associ ates, and that Gty Savings agreed to of fset other
Wl ker debts by any anounts owed for the i ndemification;
(3) that Cty owed them noney for a certificate of deposit;
(4) that they were not advanced the full anount of noney
borrowed under anot her note; and
(5 that Gty did not act in good faith with regard to the
$2, 000, 000 not e.
After Southwest was declared insolvent, the Resolution Trust
Corporation (RTC) was declared its conservator. The RTC
subsequent|ly renoved and consolidated all of the state court suits
to federal district court. In June 1990, Southwest Savings was
closed by the O fice of Thrift Supervision and through agreenent,
Sout hwest Federal Savi ngs Associ ation (Sout hwest Federal) acquired
all of Southwest's assets, and the RTC retained its liabilities.
Shortly thereafter, the RTC filed a notion for summary
j udgnent, arguing that the clains based upon Gty Savings' actions
were barred by the D Cench Duhne doctrine!, and that the w ongful
foreclosure clainms had no nerit. Southwest Federal also clained
that it was entitled to summary judgnent on all of its note cl ai ns.
On April 4, 1991, the district court granted summary judgnment in
favor of the RTC on all of the Wal kers' countercl ai ns and def enses
against Cty Savings and Sout hwest because nmany of the Wl kers
clainse were based upon alleged witten agreenents that the Wal kers

never presented as evidence. |In addition, the district court found

'About this sane tine, the Walkers' attorney was allowed to
w thdrawal . The Wil kers proceeded pro se.



that the Wl kers' honestead argunents, as well as, argunents
regarding the inadequate foreclosure price for the ranch were
W thout nerit. The district court al so granted summary judgnent in
favor of Southwest Federal as to one of the prom ssory notes, but
not the $2, 000, 000 note.

The WAl kers attenpted to appeal the partial grant of summary
judgnent to this Court, but the appeal was dism ssed for |ack of
jurisdiction. On Septenber 5, 1991, the district court entered a
final judgnment against the Wal kers. Having determ ned that all of
the Walkers' «clains against Southwest had been resolved, the
district court rendered a take-nothi ng judgnent agai nst the Wal kers
as to their clains against Southwest. The Wal kers attenpted to
appeal this final judgnent but the appeal was di sm ssed because the
VWal kers failed to file a Notice of Appeal.

On June 22, 1992, the RTC s renmaining clains against the
Wal kers were tried before the district court. The district court
then rendered judgnent in favor of the RTC on the deficiency owed
by the Walkers on the $2,000,000 real estate lien note. The
Wal kers now appeal the judgnent of June 22, 1992.

Di scussi on

This Court reviews the grant of summary judgnent notions de
novo. Hanks v. Transcontinental Gas Pipe Line Corp., 953 F. 2d 996,
997 (5th CGr. 1992). Summary judgnent is appropriate "if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together wwth the affidavits, if any, show that there is
Nno genui ne issue as to any material fact and that the noving party

is entitled to judgnent as a matter of |aw " Fed. R GCv. P



56(c). The party seeking summary judgnent carries the burden of
denonstrating that there is an absence of evidence to support the
non-novi ng party's case. Celotex Corp. v. Catrett, 106 S. Ct. 2548,
2554 (1986). After a proper notion for summary judgnent i s nade,
a non-noving party, who w shes to avoid summary judgnent by
establishing a factual dispute, nust set forth specific facts
showi ng that there is a genuine issue for trial. Hanks, 953 F.2d
at 997.

The WAl kers first argue that the district court coerced them
into having a non-jury trial. After a thorough review of the
record, we are convinced that the district court did not in any way
coerce the Walkers into waiving a jury trial. Therefore, the
Wal kers have failed to show any error.

The Wal kers' second argunent is that the district court erred
by allowing an allegedly erroneous exhibit to be entered into
evidence by the RTC. The exhibit, a docunent |isting the anount
that the Wal kers owed on the real estate |lien note, was not |isted
on the |ist of exhibits. Nevertheless, it was offered and adm tted
into evidence. Prior to the adm ssion of the exhibit, John G
Moyer, the departnent manager for the comrercial real estate |oan
departnment at the RIC, testified as to all of the information
contained in the docunent. The exhibit, therefore, was nerely
cunul ative of testinony already admtted into evidence and di d not
af fect any of the Wal kers' substantial rights. See Fed. R Evid.
103( a) .

The Wal kers next argue that the district court erred by not

allowing themto introduce any of their exhibits into evidence.



Exhibit 1 was a letter purportedly witten by M. Wl ker in 1986.
The RTC objected to the adm ssion of the |etter as hearsay, and the
court sustained the objection. M. WAl ker answered the objection
by citing the business record exception. Exhibits 2 and 3 were
handwitten notes witten by a man nanmed Roy Martin. The RTC again
tinely objected to their adm ssion as hearsay. M. Wil ker again
responded that these notes were part of his business records. The
district court sustained the objection. The record reflects that
M. Walker failed to make an offer of proof concerning the
handwitten notes referred to as exhibits 2 and 3. Therefore, the
Wal kers did not preserve any error for this Court to review See
Fed. R Evid. 103(a)(2). Exhibit 1 was reviewed off the record by
the district court. However, we are unable to review exhibit 1
because it was not designated in the record on appeal. See Fed. R
App. P. 10(b)(2); Federal Practice and Procedure 8§ 5040 (excluded
exhi bits shoul d becone part of the record on appeal (citing Fed. R
App. P. 10)). The record reflects that the Wal kers did not even
attenpt to offer any other exhibits.?

For their fourth argunent, the Wal kers contend that the
district court was prejudiced by testinony that M. Wl ker pl eaded
guilty to a felony in May 1981 and served tine in federal prison.

At trial, however, the court sustained the WAl kers' objection to

any evidence of his conviction and incarceration. The court
specifically ruled that it would not consider the conviction "for
any purpose whatsoever." After the close of evidence, the district

2 This was especially detrinental to the Wal kers as they
never offered any proof of the joint ventures undertaken by
t hensel ves and City Savi ngs.



court again announced that it was not considering the conviction.
We therefore find no nerit in the Wal kers' contenti on.

Next, the Wal kers argue that the district court erred in
finding that their Coleman County ranch did not have "honestead"
st at us. The issue of the "honmestead" status of the ranch was
raised once during trial, and M. Wl ker admtted that the
"honest ead" i ssue had been previously decided in the first summary
j udgnent proceedi ng. That proceeding ended in a final judgnent
entered on Septenber 5, 1991. The Wl kers appeal ed t hat judgnent,
however, and this Court dism ssed the appeal because no notice of
appeal was tinely filed. Therefore this Court had no jurisdiction
to hear the matter. Even if we did, this Court will not disturb a
finding by the district court unless it is clearly erroneous. Fed.
R Cv. P. 52(a).® Based on the record before this Court, the
district court's finding regarding the "honestead" status of the
ranch is not clearly erroneous.

The Wal kers also argue that the district court erred in
finding that they were not entitled to their clained offsets.
According to the Wal kers, had the court allowed their exhibits, the
evi dence woul d have shown that their clained offsets exceeded at
| east the anount of the debt the RTC clai ned. The Wal kers
however, never offered any evidence of a right to offsets, nuch
| ess any evidence of a joint venture between thenselves and City

Savi ngs.

3" ..Findings of fact, whether based on oral or docunentary
evi dence, shall not be set aside unless clearly erroneous, and due
regard shall be given to the opportunity of the trial court to
judge of the credibility of the witnesses...." Fed. R Cv. P
52(a).



Finally, the RTC argues that this Court should order the
Wal kers to pay the expenses and attorney's fees it incurredinthis
appeal . According to the RTC, this appeal is "frivolous" and
"W thout nerit." Rule 38 of the Federal Rules of Appellate
Procedure gives appellate court discretion to award costs to the
appellee, including attorney's fees, if the appellate court deens
an appeal frivolous. See Fed. R App. P. 38; Ruiz v. Medina, 980
F.2d 1037, 1038-39 (5th Cr. 1993). In light of the Wl kers'
status as pro se appellants and the record in this case, attorney's

fees agai nst them do not appear appropriate.

Concl usi on
Based on the foregoing, the judgnent of the district court is

af firned.



