IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1588
Summary Cal endar

ROBERT ALAN MACKI N,
Pl ai ntiff-Appellant,

VERSUS

DON CARPENTER,
Tarrant County Sheriff,
and
JI'M VHI TE,

War den,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:91 CV 954 YY)

March 18, 1993
Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
Robert Macklin appeals the dism ssal of his state prisoner's
civil rights action brought pursuant to 42 U S.C. 8§ 1983. Finding

no reversible error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



l.

Mackin's civil rights conplaint naned as defendants the
Sheriff of Tarrant County and the Warden of the Tarrant County
Jail, alleging that Macklin was denied physical access to a |aw
library while a pre-trial detainee in the Green Bay Unit of the
Tarrant County jail. Al t hough legal research materials were
provi ded upon request, Mackin contends that rules governing
requests for Jlegal materials were so restrictive that they
prevented himfrom conducting any neani ngful research and consti -
tuted an unconstitutional deprivation of his right to access to the
courts. Mackin requests damages and decl aratory relief.

The def endants noved to di sm ss the conplaint or force summary
judgnent. See FEDR Qv. P. 12(b)(6), 56(c). Mackin did not file
a nmenorandumin opposition to the notion. The district court found
that he had failed to state a claimand dism ssed the conpl aint.

Macki n contends that the district court inproperly dismssed
his conplaint for failure to state a claim On review of a
dism ssal for failure to state a claimunder rule 12(b)(6), we nust
take the plaintiff's factual allegations as true and nust not
affirm"unless it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claimwhich would entitle himto

relief." Conley v. G bson, 355 U S. 41, 45-46 (1957).

A
Mackin all eged that his only access to legal materials at the

Green Bay Unit was by "inmate request." The institutional rules



prohi bited the distribution of | aw books and severely limted the
nunber of cases and other materials he could receive. Macki n
alleged, "If | didn't know exactly what to ask for, | could get
nothing at all, in nost cases . . . . Request after request was
sent back denied with "re-submit' witten onit. 1In sone instances
| re-submtted as many as five tines and still didn't receive the
information | requested.™

"[T] he fundanmental constitutional right of access to the
courts requires prison authorities to assist inmates in the
preparation and filing of neaningful |egal papers by providing
prisoners with adequate law |ibraries or adequate assistance from

persons trained in the law." Bounds v. Smth, 430 U S. 817, 828

(1977). See Geen v. Ferrell, 801 F.2d 765, 772-73 (5th Gr.

1986); Morrow v. Harwell, 768 F.2d 619, 623 (5th Cr. 1985). W

need not decide whether the |ibrary-access policy conplied with
Bounds, however, as the district court correctly concluded that
Mackin had not stated a claimin that he did not allege facts

showi ng that he was deni ed neaningful access to the courts as a

result of that policy. See Mann v. Smith, 796 F.2d 79, 84 n.5 (5th

Cir. 1986).

Macki n al |l eged, "The harmto nme becane apparent when | went to
trial with court-appointed attorney's [sic] who either didn't have
the know edge, or didn't put forth the effort, to represent ne in
a manner that woul d make ny | ack of |egal know edge | ess harnful ."
I n ot her words, Mackin contends that he was deni ed access to a | aw

library in connection with his preparation for his crimnal trial



at whi ch he was represented by counsel. As the Bounds Court not ed,

"[While adequate lawli braries are one constitutionally acceptable
met hod to assure neani ngful access to the courts, our decision
here . . . does not foreclose alternative neans to achieve that
goal [such as the provision of] professional or quasi-professional
| egal assistance[.]" 430 U. S. at 830-31. Since Mackin was
represented by counsel at his trial, he was not denied access to

the courts.

B
Macki n contends that the district court should have given him
an opportunity to anend his conplaint. He did not nove for |eave
to anmend until nore than three weeks after the district court's
order of dism ssal and FED. R CvVv. P. 58 judgnent were entered. The
district court did not rule on the notion to anend. Follow ng the
entry of the rule 58 judgnent, however, anendnent of the conpl aint

was no | onger possible. See Wiitaker v. Gty of Houston, 963 F. 2d

831, 835 (5th Cr. 1992). This issue is without nerit.

C.

Macki n conpl ains that the district court granted the notion to
dism ss without giving himnotice and an opportunity to respond.
Mackin argues that he should have been permtted to conduct
di scovery and develop a factual record in support of the allega-
tions in his conplaint. A rule 12 notion to dismss tests the

| egal sufficiency of the allegations contained in the conplaint,



whi ch, for purposes of the notion, are considered in the |ight nost

favorable to the plaintiff. Auster Gl & Gas v. Stream 764 F.2d

381, 386 (5th Cr. 1985). The allegations in Mackin's conplaint
showed that he could not prove that he was denied access to the
courts as a result of the jail library policies. He was provided
with an alternate nethod of access to the courts, as he was
represented by counsel. No amobunt of discovery woul d have changed
that fact. Thus, the district court properly dism ssed the action

before giving Mackin an opportunity to conduct discovery.?

D.
Citing Arundar v. DeKalb County Sch. Dist., 620 F.2d 493 (5th

Cr. 1980), Mackin contends that the district court erred by
dism ssing his conplaint with prejudice. Arundar is inapposite
because it involved a rule 12(b) dism ssal pursuant to a district
court local rule that provided that the failure to file a response
to a notion would be construed to indicate that there was no
opposition to the notion. 1d. at 493-94. Mackin's conplaint was

dism ssed on the nerits. The other case cited by Mackin, Wight v.

! The notion to disniss was filed and served on May 7, 1992. The
district court did not rule on the notion until June 3, 1992, and judgnent was
not entered until June 9, 1992. In the interim Mackin filed a request for
production of documents. |In his cover letter to the clerk of court, Mackin
represented that he did not intend to answer the motion to dismiss until
di scovery was conpl et ed.

Mackin's response to the notion to dismss was due on May 27, 1992. See
N.D. Tex. R 5.1(e) (requiring that response to notion be filed within twenty
days fromdate notion was filed). Wile Mackin's letter to the clerk could
have been construed as a notion for enlargenent of tinme, it was filed after
the date when the response was due, and Mackin has made no showi ng that his
failure to act was due to excusable neglect. See Feo. R Gv. P. 6(b).

5



Dallas County Sheriffs Dep't, 660 F.2d 623, 624 (5th G r. Nov.

1981) (per curiam, involved a dismssal for failure to prosecute

and does not conpel a different result in this case.

E

Finally, Mackin contends that the district court should have
applied the summary judgnent standard when ruling on the notion to
di sm ss. As Mackin correctly notes, when nmatters outside the
conplaint are presented to and not excluded by the court, a notion
to dismss for failure to state a claim should be treated as one
for sunmary judgnent. See rule 12(b). While the defendants did
support their notion with an affidavit, the district court
restricted its analysis to the allegations contained in the
conpl aint and excluded the affidavit from consideration. There-
fore, the notion was properly analyzed as a notion to dismss, and
the notice and hearing requirenents of rule 56 were not triggered.

Cf. Estate of Smth v. Tarrant County Hosp. Dist., 691 F.2d 207,

208 (5th Cr. 1982).
The judgnent of dism ssal is AFFI RVED



