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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
DAVI D P. NEUBAUER,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Northern District of Texas
(CR-3-89-024-R)

May 6, 1993

Before WSDOM DAVIS, and SMTH, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

" Local Rule 47.5.1 provides: "The publication of opinions that have no

precedential value and nerely decide particular cases on the basis of well-
settled principles of | aw i nposes needl ess expense on the public and burdens



Davy H Iling and David Neubauer were indicted on nine counts
relating to the abuse of their positions of authority at Irving
Savi ngs Association, |Irving, Texas ("lIrving Savings"). The
district court denied their pretrial notion to dismss the
i ndi ctment on doubl e jeopardy and col | ateral estoppel grounds, and

this interlocutory appeal ensued. W affirm

| .

In 1983, Hilling and Neubauer acquired Irving Savings.
Hlling served as chairman of the board, while Neubauer was chi ef
of staff. On Septenber 11, 1984, they consented to be renoved from
t hese positions.

On July 24, 1986, Hlling and Neubauer were indicted in
federal court in the Wstern District of Wshington. Count |
charged them )) together with five other defendants )) wth
conspiracy to conmt wire fraud in violation of 18 U S. C. § 371.
Among the overt acts in furtherance of the conspiracy were the
following: (1) They caused $1,391,752.58 to be transferred to an
escrow account in the nanme of Tahoe Marina Devel opnent; (2) they
received a paynent of $500,000 as a "kickback"” for providing a
$5, 000, 000 | oan to Tahoe Marina Devel opnent; and (3) they issued
three letters of credit w thout authorization to Raynond Gray in
order to benefit thenselves financially. The alleged purpose of

the conspiracy was to obtain noney fromthree financial institu-

on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.
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tions controlled by the co-conspirators through a series of
fraudul ent | oans and credits.

The Washi ngton indictnment al so charged substantive offenses,
including (1) wire fraud in violation of 18 U S.C. 88 1343 and 2 in
count Il and (2) interstate transportati on of noney obtai ned by
fraud in violation of 18 U S.C. 88 2314 and 2 in count |IV. The
crux of these two counts was that H Iling and Neubauer caused the
fraudul ent transfer of $2,346,000 by wire from Home Savi ngs and
Loan Associ ation, Seattle, Washi ngton ("Honme Savings"), to Alliance
Federal Savings and Loan Association, Irving, Texas ("Alliance
Federal "). Hlling and Neubauer were not <charged wth the
substantive offense of illegally transferring the $1, 391, 752. 58,
recei ving t he $500, 000 ki ckback i n connection with the Tahoe Mari na
Devel opnment | oan, or issuing the three unauthorized letters of
credit to Gay.

In March 1987, a jury convicted H Iling and Neubauer of the
conspiracy count and acquitted them of the underlying substantive
of fenses. They were sentenced to five years' inprisonnment and were
ordered to make restitution of $17,559,910 jointly and severally
wth the other defendants found guilty of participating in the
conspiracy. The Ninth Circuit reversed the conviction based solely

upon inproper instruction of the jury under MNally v. United

States, 483 U S. 350 (1987), and specifically stated that no

obstacle existed to retrial. United States v. Hlling, 863 F.2d

677, 681 (9th Cir. 1988).
On Septenber 3, 1987, Hi I ling and Neubauer, al ong wi th anot her



defendant, were indicted in federal court in the D strict of
Mont ana. The indictnent did not charge the defendants wth
engaging in a conspiracy but did allege the conm ssion of various
substantive offenses, including bank bribery in violation of 18
US C § 215(a)(1l) and making false statenents to influence the
actions of a federally insured financial institution in violation
of 18 U.S.C. 88 1343, 1006, and 2. The counts against HIling and
Neubauer centered on | oans they caused to be nade to Virgil Jahnke
and Stephen McMullen that allegedly resulted in several kickbacks
to Hilling and Neubauer, ranging from$5, 257.57 to $1, 400, 000. The
indictnment, |ike the Washington indictnment, did not charge Hilling
and Neubauer with the substantive offense of illegally transferring
the $1, 391, 752.58, receiving the $500, 000 kickback in connection
wth the Tahoe Mrina Devel opnent |oan, or issuing the three
unaut hori zed letters of credit to G ay.

HiIling and Neubauer noved to dism ss the Mntana indictnent

on the grounds that the double jeopardy clause of the Fifth

Amendnent and col | ateral estoppel barred it. After the district
court denied their notion, HlIling and Neubauer filed an interl ocu-
tory appeal. The Ninth Crcuit affirnmed the district court's

denial. United States v. Hilling, Nos. 88-3152 and 88-3153 (9th

Cr. Apr. 20, 1989). Hlling was subsequently convicted of the
charges, while Neubauer was acquitted.

On January 26, 1989, Hi I ling and Neubauer were indicted in the
case sub judice for various substantive of fenses they all egedly had

commtted during their tenure as Irving Savings; they were not



indicted for conspiracy. Discussing the object of their activi-
ties, count 1 alleged that HiIling and Neubauer engaged i n a schene
to defraud Irving Savings through a series of unsound and fraudu-
lent loans and credits. Specifically, count 1 charged that they
all egedly transferred $1, 391, 752.58 by wire fromlrving Savings to
Nevada National Bank, Reno, Nevada ("Nevada National"), 1in
violation of 18 U S.C. 88 1343 and 2. Count 2 charged themwth
m sappl yi ng t he sanme $1, 391, 752.58 in violation of 18 U. S.C. 8§ 657
and 2. Counts 3 and 4 focused on the $500,000 kickback they
received fromGay in violation of 18 U S.C. 88 2314, 1006, and 2.
Count 5 charged wire fraud in violation of 18 U . S.C. 88 1343 and 2
for confirmng by wre an unauthorized letter of credit for
$2,500,000 to Gray. Counts 6 through 9 alleged violations of 18
U S. C 88 1006 and 2 for unauthorized commtnents by Irving Savi ngs
of $4,000,000 to the DeVille Casino in Las Vegas, $5,675,000 to
Harol d Cal dwell and Col orado Chain O M nes, $5, 000,000 to Wodson
Conpany, and $500,000 to the Pearl of Reno Tinmeshare Owners
Associ at i on.

Hilling and Neubauer noved to dism ss the Texas indictnent
based upon doubl e j eopardy and col | ateral estoppel arising fromthe
indictnments and trials in the Washington and Montana cases. The

district court, calling their clains "basel ess,"” denied the notion.

.
HiIling and Neubauer argue that the Doubl e Jeopardy O ause of

the Fifth Anmendnent forbids the Texas prosecution because the



cl ause bars successive prosecutions for separate offenses arising
out of the same conduct. They maintain that although a Washi ngton
jury acquitted them of the substantive acts of wire fraud and
illegal interstate transportation of funds obtained by fraud, the
governnment is prosecuting themin Texas once again for the sane
subst anti ve acts. In addition, they claim that the substantive

acts that the Texas indictnent alleges they commtted were

"specifically . . . overt act(s) alleged to have [been] perforned
by HiI'ling and Neubauer as a substantive of fense" in the Washi ngton
i ndi ct nent . A closer exam nation of the Washington indictnent

shows that the overt acts referred to were not substantive
of fenses, but rather were raised under the conspiracy count as
all egations of overt acts that they commtted in furtherance of the
conspiracy. W assune that the defendants' argunent is that they
may not be tried in Texas for substantive offenses that have served
previ ously as evidence of overt acts in furtherance of a conspiracy

of which they were tried in Washi ngt on.

A
We tackle first the argunent that the substantive of fenses of
wre fraud and interstate transportation of funds obtained by
fraud, for which HIling and Neubauer were indicted in Texas, are
the sane as the allegations of wre fraud and interstate transpor-
tation of funds obtained by fraud i n the Washi ngton indictnment. W
reject this argunent.

In the Washington indictnent, the wire fraud and interstate



transportation allegations were based upon the wire transfer of
$2, 346, 000 from Home Savings to Alliance Federal on Septenber 27,
1984. The Texas indictnent charges Hilling and Neubauer not with
t he substantive offense of transferring this $2,346,000 but with
t he substantive of fenses of transferring by wire $1, 391, 752. 58 from
I rving Savings to Nevada National on February 2, 1984, in counts 1
and 2, the $500,000 kickback in counts 3 and 4, and the wre
confirmation of an unauthorized letter of credit of $2,500,000 to
Gray in count 5.

Wi | e the Washi ngton and Texas indictnents all ege violations
of 18 U . S.C. 88 1343 and 2314, the underlying transactions in the

respective indictnents are different. In United States v. Lenpbns,

941 F.2d 309, 318 (5th Gr. 1991) (per curiam, we stated that
section 1343 "expressly punish[es] separate acts in execution of a
schene to defraud . . . . [Elach act in execution of a schene is
a puni shable offense under the . . . wire fraud statute . "
Li kewi se, the | anguage of section 2314 is sim | ar enough to that of

section 1343 that it is obvious that each interstate transportation

is a separate, punishable offense.!?

! Conpare the simlar |language of the two sections. Section 2314
st at es,

Transportation of stolen goods, securities, noneys, fraudul ent
State tax stanps, or articles used in counterfeiting

Whoever transports, transmts, or transfers in interstate or
forei gn conmerce any goods, wares, mnerchandi se, securities or
noney, of the value of $5,000 or nore, know ng the same to have
been stol en, converted or taken by fraud; or

Whoever, having devised or intending to devise any schene or
artifice to defraud, or for obtaining noney or property by neans
of false or fraudul ent pretenses, representations, or promni ses,
(continued...)



It is also obvious that the test for double jeopardy under

Bl ockburger v. United States, 284 U S. 297, 304 (1932), is net.

There, the Court stated,

The applicable rule is that where the sane act or

transaction constitutes a violation of two distinct

statutory provisions, the test to be applied to determ ne

whet her there are two offenses or only one, is whether

each provision requires proof of a fact which the other

does not.
ld. (citation omtted).

First, we note that the sane act or transaction is not at
i ssue in both cases. Rather, the Texas indictnent alleges entirely
distinct transactions from those in the Washington indictnent.
Mor eover, the Washington indictnent requires proof of facts that

the Texas indictnment does not, nanely, that in the Wshington

(...continued)
transports or causes to be transported, or induces any person or
persons to travel in, or to be transported in interstate or
foreign conmerce in the execution or conceal mrent of a schenme or
artifice to defraud that person or those persons of noney or
property having a val ue of $5,000 or nore; .

Shal | be fined not nore than $10,000 or inprisoned not nore
than ten years, or both.

Section 1343 states,
Fraud by wire, radio, or television

Whoever, having devised or intending to devise any schene or
artifice to defraud, or for obtaining noney or property by neans
of false or fraudul ent pretenses, representations, or promn ses,
transmits or causes to be transmtted by neans of wire, radio, or
tel evision comunication in interstate or foreign comerce, any
writings, signs, signals, pictures, or sounds for the purpose of
executing such schene or artifice, shall be fined not nore than
$1, 000 or inprisoned not nore than five years, or both. |f the
violation affects a financial institution, such persons shall be
fined not nmore than $1, 000,000 or inprisoned not nore than 30
years, or both.
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i ndictment proof of the wire transfer of $2,346,000 from Hone
Savings to Alliance Federal is required )) proof of a fact
irrelevant to the Texas indictnent. The defendants' argunent
fails, because the Texas indictnent includes only allegations of
substanti ve of fenses not included as substantive of fenses in either
t he Washi ngt on or Montana i ndictnent. 2

In Gady v. Corbin, 495 U S. 508, 521 (1990), the Court

refined the Blockburger test for cases involving successive

prosecutions by declaring that the

Doubl e Jeopardy O ause bars any subsequent prosecutionin
whi ch the governnent, to establish an essential el enent

of an offense charged in that prosecution, wll prove
conduct that constitutes an offense for which the
def endant has al ready been prosecuted . . . . As we have

hel d, the presentation of specific evidence in one trial

does not forever prevent the governnent fromi ntroduci ng

t hat sane evi dence i n a subsequent proceedi ng. [Footnote

and citation omtted.]
Al t hough the governnent has presented evidence in the Washi ngton
i ndi ctment that overl aps substantially with the nine counts all eged
inthe Texas indictnent, the conduct that the governnent nust prove
in the Texas trial is not conduct that "constitutes an offense for
whi ch t he def endant has al ready been prosecuted.” On the contrary,
neither Hilling nor Neubauer was prosecuted in Washington for

substantive of fenses based upon their conduct of transferring by

wire the $1,391,752.58 fromlrving Savings to Nevada National or

2 As for the Montana indictment, Hilling and Neubauer adnmit that "the
Mont ana case was concerned with specific |loan or credit transactions which do
not overlap the Washington or Texas indictnments.” The Mntana indictment
centers on illegal |oans made to Jahnke and McMul | en, substantive offenses not
alleged in the Texas indictnent. Therefore, the Texas indictnment is not
barred by double jeopardy as a result of the Montana indictnent.

9



recei ving the $500, 000 ki ckback they all egedly received from G ay.
Evi dence of that conduct was presented i n Washi ngton nerely to show
t he exi stence of overt acts in furtherance of a conspiracy, not to

prosecute them for the substantive acts thensel ves.

B

We next exam ne the defendants' contention that because the
substantive offenses alleged in the Texas indictnent constitute
overt acts in furtherance of the conspiracy that the WAshington
indictnment alleged, the double jeopardy clause bars the Texas
prosecution. Basically, they argue that since they initially were
convi cted of a conspiracy that was conposed of several overt acts,
they cannot be tried again for the substantive of fenses of which
the conspiracy was conprised. W do not accept this argunent.

In United States v. Kalish, 734 F.2d 194, 195 (5th Cr.),

cert. denied, 469 U S. 1207 (1984), two defendants were indicted

for a conspiracy to possess with intent to distribute mari huana and
also for possession with intent to deliver nmarihuana. The
def endants clained that the Double Jeopardy C ause precluded the
governnment fromfirst prosecuting themfor conspiracy to conmt a
crinme, and then, in a separate proceeding, charging the sane
defendants with the underlying substantive offense that was an
obj ect of the conspiracy. [d. at 196. W rejected the defendants'
argunent, holding that "the offenses of conspiracy to commt a
crinme and the crine itself are separate offenses.” |d. at 198

(citing lannelli v. United States, 420 U.S. 770 (1975)).

10



Under Kalish, we nmust reject Hlling's and Neubauer's claim
that the Double Jeopardy O ause precludes the governnment from
prosecuting themin Texas for the substantive offenses that forned
the overt acts in furtherance of a conspiracy for which they were
tried in WAshington. Hlling and Neubauer were not tried in
Washi ngton for the substantive offenses that the Texas indictnent
now alleges they conmmtted. The Washington indictnment sinply
listed these acts as overt acts commtted in furtherance of a
conspiracy for which they were tried. Since they have not been
tried for the substantive offenses in either Washi ngt on or Mnt ana,
no bar exists to the governnent's present indictnent of Hlling and

Neubauer in Texas for the substantive offenses.

L1l
As a final claim Hlling and Neubauer maintain that the
principle of collateral estoppel bars the Texas indictnent. I n

Ashe v. Swenson, 397 U S. 436, 443 (1970), the Court stated that

col l ateral estoppel neans "that when an issue of ultimate fact has
once been determned by a valid and final judgnent, that issue
cannot again be |litigated between the sane parties in any future
lawsuit." The Court went on to decide that a defendant who robbed
si x men engaged in a poker ganme, and was first tried and acquitted
for the robbery of one of the participants in the poker gane, could
not be then prosecuted in a separate proceeding for the robbery of
anot her participant. Id. at 445, The Court also instructed

reviewing courts to apply the rule of collateral estoppel wth

11



"realismand rationality" and to examne the prior proceeding to

n>

determ ne " "whether a rational jury could have grounded its verdict
upon an issue other than that which the defendant seeks to
forecl ose fromconsideration.'" 1d. at 444 (citation omtted).
HiIling and Neubauer assert that since they were acquitted in
Washi ngton of "general allegations" of wire fraud and interstate
transportation of funds obtained by fraud, they may not be tried in
Texas for the "sane conduct on later loans." Unfortunately for the
defendants, the Texas indictnent charges them wth conduct

different from the substantive offenses of which they were

acquitted in Washi ngton. As distinguished fromits efforts, in

Ashe, the governnment does not now seek to try Hilling and Neubauer
for illegal actions surrounding the sane |oans at issue in the
subst antive charges i n Washi ngton )) specifically, theillegal wre

and transportation of the $2,346,000 |oan from Home Savings to
Al liance Federal on Septenber 27, 1984. | nstead, the Texas
i ndictnment centers on illegal action concerning a different set of
loans )) the illegal wire and transportation of the $1, 391, 752. 58
fromlrving Savings to Nevada National on February 2, 1984.

Ashe basically prohibits the governnment fromrelitigating an
I ssue agai nst the sane parties once that specific i ssue has al ready
been decided in one suit. In this case, no jury previously has
deci ded the substantive issues contained in the Texas indictnment.

Therefore, the defendants' coll ateral estoppel argunent fails.
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Since we conclude that neither the Double Jeopardy O ause of
the Fifth Anendnment nor col |l ateral estoppel precludes the govern-
ment from prosecuting Hilling and Neubauer wunder the Texas
indictnment, we AFFIRM the district court's denial of the defen-

dants' nmotion to dism ss the indictnent.
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