IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1553
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
HAL L. HARRI S,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. CR3-90-218-T
~ March 18, 1993
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Hal L. Harris pleaded guilty to one-count of possession of
phenyl acetic acid with intent to manufacture a controll ed
substance. The district court dowwardly departed fromthe 120
gui del i ne range and sentenced Harris to five years probation.
However, follow ng probation revocation proceedings the district
court sentenced himto 120 nonths inprisonnent and three years
supervi sed release. Harris challenges the district court's

application of the guidelines, and this Court reviews the claim

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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de novo. United States v. Oero, 868 F.2d 1412, 1414 (5th Cr

1989).

When a defendant's probation is revoked the court may
"I npose any ot her sentence that was available . . . at the tine
of the initial sentencing." 18 U S. C. 8§ 3565(a)(2). "The
original determnations of total offense |evel and crim nal
hi story category, based upon relevant facts established at the
tinme of sentencing, delimt the sentences that were then

available.” United States v. Smth, 907 F.2d 133, 135 (11th Cr.

1990) (quoted with approval in United States v. Wllians, 961 F.2

1185, 1187 (5th Gr. 1992)). The district court may not consider
t he defendant's conduct while on probation to upwardly depart
fromthe original guideline range because at the tinme of the
original sentence a departure could not have been based on this
conduct, and therefore the | onger sentence of inprisonnent was
not then available. Smth, 907 F.2d at 135; WIllians, 961 F.2d
at 1187. The court may rely on the defendant's probationary
conduct to determ ne the appropriate sentence within the original
guideline range. WIllians, 961 F.2d at 1187.

Harris's argunent that the district court considered his
probationary conduct to upwardly depart is factually flawed. The
district court specifically stated that it was departing upward
fromthe chapter 7 guideline range of 33-41 nonths to sentence
Harris to 120 nonths inprisonnent, the nmaxi mum sentence avail abl e
under the original guideline calculations. Under Smth and
WIllians the district court could rely on Harris's probationary

conduct to determ ne the appropriate sentence within the 120
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mont h gui deline range. WIllians, 961 F.2d at 1187; Sm th, 907
F.2d at 136. The sentence inposed was not an upward departure
fromthe original guideline sentence; this claimis neritless.

Harris's al so argues that the sentence inposed was not
available at the tinme of initial sentencing because the district
court was required to dowmwardly depart in accordance with the
Governnent's U . S.S.G 8 5K1.1 substantial assistance notion, and
therefore the 120 nonth sentence was not available. The original
gui del i ne cal cul ati ons determ ne what sentences were avail abl e,
and in this case 120 nont hs was the maxi nrum sentence avail abl e.
Smth, 907 F.2d at 135.

Harris also argues that the district court failed to
consider the policy statenents in chapter 7 of the guidelines
because the court sentenced himto 120 nonths inprisonnment and
t he suggested gui deline range was 33-41 nonths inprisonnent. See
UusS SG 8 7B1l.1(a)(1), p.s., 7Bl1.4(a)(1l), p.s. The policy
statenents are nerely advisory and are not binding on the

district court. United States v. Headrick, 963 F.2d 777, 780-82

(5th Gr. 1992). The commentary to U S.S.G 8§ 7Bl.4 specifically
states that an upward departure is appropriate when the origi nal
sentence was the result of a downward departure for substanti al
assistance. U S.S.G 8§ 7B1.4, p.s., coment. (n.4).

At the sentencing hearing follow ng probation revocation the
district court noted that the court had nmade a substanti al
downward departure at the original sentencing hearing on the
basis of the Government's 5K1.1 notion. The court al so noted

that Harris's conduct while on probation "denonstrated a conpl ete
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disregard for the law, and the conduct constitutes a nenace to
the public at this tinme." The court considered the recomended
sentence of 33-41 nonths and determned that it was inadequate in
light of Harris's conduct and the rel evant factors under 18
US C 8§ 3553(a). 1d. The district court acted properly, and
Harris's claimis wthout nerit. Headrick, 963 F.2d at 782.
AFFI RVED.



