UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1548
Summary Cal endar

LORRAI NE HASTI NGS, AARON HASTI NGS, and
EQUI SYSTEMS CALI FORNI A, | NC.

Pl aintiffs-Appellants,
VERSUS

KENNETH LI TTLEFI ELD, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(CA4-89-357-A)

(March 11, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Lorrai ne Hastings and Aaron Hastings (the Hastings), pro se,
and Equi systens California, Inc. (Equisystens), wholly owned by
them appeal the district court's dismssal of their action with
prejudi ce, pursuant to Fed. R Cv. P. 41(b). Finding no abuse of
di scretion, we AFFI RM

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



| .

The Hastings, through Equi systens, contracted with Security
Trust Conpany of Arlington, Texas, to handle its secured credit
card program In 1988, the Texas Banking Departnent determ ned
that Security Trust was under-capitalized and took control of it.
On May 1, 1989, the Hastings and Equisystens filed suit in the
Northern District of Texas, alleging that the Texas Banking
Departnent attenpted to blane the Hastings for the failure of the
Security Trust and undertook a course of action that destroyed
their business, thereby depriving them of their property w thout
due process of |aw and damaging their personal reputations.
Appel l ants al so asserted suppl enental state-lawclains for tortious
interference with business relations and sl ander.?

Appel  ants were represented by Donal d Eugene Mason of Fl ori da,
who was not admitted to practice in the Northern District. On July
12, 1989, the district court granted their notion to proceed
wi t hout | ocal counsel. The defendants served a first set of
interrogatories and first request for production of docunents on
April 27, 1990; but appellants refused to respond, despite nunerous
requests. On Septenber 25, 1990, the defendants noved to conpel
and the Hastings answered the interrogatories and produced the
request ed docunents.

On Novenber 21, 1990, the district court withdrewits earlier
order permtting appellants (and their counsel from Florida) to

appear w thout |ocal counsel. This action was notivated, in part,

2 Appel  ants anended their conplaint after the district court
granted the defendants' notion to dism ss, and thereafter the
court in part granted defendants' second notion to dismss.



by conduct of appellants and that counsel in a parallel action
i nvol ving the liquidation of Security Trust.® Although ordered to
informthe court by Decenber 15, 1990, of their future plans for
representation, appellants failed to do so. As a result, the
district court dism ssed the action with prejudi ce on Decenber 18,
1990, stating that "based on repeated failures by plaintiffs and
their counsel to conply with orders of this court, plaintiffs'
clains should be dismssed". Appellants tinely appeal ed.

Upon reviewng the record, this court found only two nmgmjor
m ssteps: appellants' failure to respond to interrogatories and to
conply with the Novenber 21 order. Hastings v. Littlefield, 946
F.2d 892 (5th Gr. COct. 28, 1991) (unpublished). Concerning the
former, our court held that the conduct did not reflect a pattern
of abuse or negl ect of the discovery orders and therefore coul d not
formthe basis for involuntary dismssal. Concerning the latter,
we held that although the failure to obtain |ocal counsel could
justify dismssal, it was not warranted under the facts. Thi s

court stressed that "disregard of one order does not reveal a clear

3 The order stated:

During a pretrial conference held in Gvil
Action No. CA4-89-482-A on Novenber 20, 1990, the
Court's attention was drawn to the fact that the
plaintiffs in this CGvil Action No. [CA]4-89-357-A
are represented by the sane counsel who is
representing two of themas defendants in G vil
Action No. CA4-89-482-A. In view of the conduct
of such counsel and such parties in Gvil Action
No. CA4-89-482-A and the fact that such counsel is
not admtted to practice before this Court, the
Court hereby sets aside effective Decenber 5,

1990, the Court's order of July 12, 1989...



pattern of delay by the plaintiffs"; nor does it "rise to that
| evel of disregard for the directives of the court we have found
warrants the extreme sanction of dismssal". In addition, we
enphasi zed that the district court did not warn that failure to
respond mght result in dismssal; and, the order was not "of such
a critical nature that failure to respond nerited dismssa
W t hout" such a warning. Accordingly, concluding that "the w de
variety of |esser sanctions to which district courts often have
resorted before dismssing, would have been a nore appropriate
first step toward rem nding the plaintiffs of their obligations to
the orderly adm nistration of justice",* we reversed and renanded,
stating that "[t]he Hastings deserve one nore chance in this case
to show that they can proceed with their lawsuit". (Enmphasi s
added.)

On remand, the district court issued an order on Cctober 31,
1991, inform ng the Hastings that, until they filed an appropriate
written designation of counsel with the district clerk and conplied
wth Loc. R 13.4(a)(1), the court considered them proceeding pro
se. But, because the corporate plaintiff, Equisystens, could not
appear in that capacity, it was ordered to file a designation of

counsel no later than Novenber 22, 1991, in conpliance with the

4 We al so expressed concern that the district court based its
decision, in part, on the conduct of appellants and their counsel
in the parallel case. W stated that "[w] hile we can understand
the district judge's exasperation with the Hastings's conduct in
the Security Trust case, we cannot countenance dism ssal of this
entirely separate action based on that conduct".
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| ocal rule. On Novenber 22, 1991, |ocal counsel appeared for
Equi systens and the Hasti ngs.

On April 13, 1992, appellants' |ead (non-local) counsel noved
to withdraw, citing his retirement fromthe practice of |aw three
months earlier. He infornmed the court, by letter on April 2, 1992,
that he had notified appellants of his intent to wthdraw.
Appel | ants opposed the noti on. Four days later, on April 20, 1992,
appel l ants' | ocal counsel also noved to withdraw, stating that he
| acked the desire and experience to serve as | ead counsel.?®

The district court held a settlenent conference on My 1,
1992, at which it also heard the notions to withdraw. Appellants
| ead counsel did not appear at the hearing, despite the court's
orders of April 10 and 16, 1992; accordingly, the court held his
notion to withdraw i n abeyance.® The court ordered that M| ner be
w thdrawn as |ocal counsel as of May 7, 1992, and that "[o]n or
before Thursday, May 7, 1992, plaintiffs shall retain new | ocal

counsel, who shall file an entry of appearance on or before that

5 Local counsel infornmed the court that "both M. Mason (| ead
counsel) and Plaintiffs knew that he had a predom nantly crim nal
practice and did not have the requisite experience to serve as

| ead counsel in the case" and that he "agreed to serve as | ocal
counsel on the basis of M. Mason's express representations that
he (M. Mason) would assune primary responsibility for every
aspect of the litigation...."

6 On April 22, 1992, |ead counsel filed a request to
reschedul e the settlenent conference, but the notion was not in
conpliance with Loc. R 5 and 2.1(c) and therefore was stricken
by the district court. Counsel |ater explained that he was
unable to attend the May 1 conference because riots erupted in
Los Angeles on April 29.



date".’ The court authorized defendants to serve notice of
depositions on | ocal counsel MIner, and infornmed the parties that
it expected the depositions to proceed as noticed. An order to
this effect was signed on May 5, 1992, in which the court warned
appellants that "[f]ailure to conply with the terns of this order
Wll result in the inposition of sanctions, including dismssal of
plaintiffs' clains without further notice".

That May 7, appellants, through | ead counsel, filed a notion
for a protective order preventing their bei ng deposed on May 11 and
12. Counsel asserted that it was "inpossible" for themto repl ace
| ocal counsel in the ordered short tine frane, and that, by order
of the court, he could not represent them at the depositions
wi t hout |ocal counsel. He deened the court's order to obtain

counsel by May 7 to be "arbitrary, unreasonable and an abuse of

! The court expl ai ned,

The court is requiring that plaintiffs have
| ocal counsel because of problens experienced with
plaintiffs' counsel, Donald Eugene Mason. M.
Mason has denonstrated that he is not famliar
with the Local Rules of the United States District
Court for the Northern District of Texas by
attenpting to file docunents not in conpliance
therewith. Additionally, M. Mson failed to
appear at the May 1, 1992, hearing as ordered by
the court. At the hearing, plaintiffs and
Chri stopher Lee MIner infornmed the court of other
troubl es that they had experienced in dealing with
M. Mason, especially in attenpting to communi cate
with him The court is not requiring that
def endants' counsel retain | ocal counsel because
the court has not experienced any difficulty in
dealing with defendants' counsel



di scretion”. Counsel also maintained that defendants' deposition
notice failed to conply wwith Fed. R Cv. P. 34.

On May 8, the court denied appellants' notion, but granted
theman extension until May 15, to obtain |local counsel. It warned
that "[f]ailure to tinely designate | ocal counsel will result in
the dismssal of plaintiffs' clains without further notice".
(Enphasi s added.) The sane day, the court struck a "contingent"
nmotion by the Hastings to proceed pro se because of their failure
to conply with Loc. R 5 and 2.1(c).?8

The appellants did not attend their depositions noticed for
May 11 and 12. They also failed to designate |ocal counsel by My
15, as ordered by the court; nor did they apprise the court of
their difficulties, if any, in obtaining |ocal counsel. Although
they contend that they did not receive notice of the striking of
their "contingent" notion to proceed pro se until May 15, they did
not attenpt to refile that notion in conformance with the |oca
rul es.

Accordingly, on My 20, the court dismssed appellants'
conplaint with prejudice, noting that "there has been no
desi gnation of anyone to replace Christopher Lee MIner as |oca
counsel ", and concluding that it had "no choice but to dismss this
action as the court had previously advised the parties it would do

in the event of failure to tinely designate |ocal counsel".?®

8 The Hastings had not included a certificate of conference, a
proposed order, or the requisite nunber of copies.

9 The court al so took note of defendants' notion for sanctions
filed on May 19, 1992, for (1) appellants' failure to attend
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1.

Under Rule 41(b), a district court, on defendant's notion, nmay
dismss an action for failure to prosecute or conply with its
orders; ! and, of course, it nay do so sua sponte. See Link v.
Wabash R R Co., 370 U. S. 626, 630-31 (1962) (holding that court's
authority to act on its owm notion is based on the courts' power
"to manage their own affairs so as to achieve the orderly and
expedi ti ous disposition of cases").! W review Rule 41(b)
di sm ssals only for abuse of discretion, Berry v. C gna/RSI-C gna,
975 F.2d 1188, 1191 (5th Gr. 1992); however, because of the
severity of the sanction, we affirmonly where (1) there is a clear
record of delay or contumaci ous conduct by the plaintiff, and (2)
the district court has expressly determ ned that | esser sanctions

woul d not "serve the best interests of justice" or the record shows

depositions on May 11 and 12; (2) filing of inconplete answers to
interrogatories on or about March 31, 1992, in response to

def endants' notion to conpel granted on March 6, 1992; and (3)
filing partial answers on Cctober 10, 1990, in response to

def endants' notion to conpel granted on Septenber 25, 1990. The
court stated that, "[i]f the recitations in the notion for
sanctions are factually correct, those facts probably would
provi de i ndependent basis for dismssal of this actioninits
entirety". It enphasized, however, that its dism ssal was not
based on the notion for sanctions.

10 Fed. R Cv. P. 41(b) provides:

(b) I'nvoluntary Dismssal: Effect Thereof.... For
failure of the plaintiff to prosecute or to conply
wth these rules or any order of court, a

def endant may nove for dism ssal of an action or
any cl ai magai nst the defendant.

1 Al though the district court did not state that its order was
pursuant to Rule 41(b), we treat a dism ssal with prejudice for
failure to conply with orders of the court as such a di sm ssal
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that the district court enpl oyed | esser sanctions that proved to be
futile. Callip v. Harris County Child Wlfare Dept., 757 F.2d
1513, 1519-21 (5th Cr. 1985) (internal citations and quotations
omtted). In addition, in close cases, we also | ook for proof of
one of the follow ng aggravating factors: "(1) delay caused by
[the] plaintiff hinmself and not his attorney; (2) actual prejudice
to the defendant; or (3) delay caused by intentional conduct".
Berry, 975 F.2d at 1191 (quoting Price v. Mcd athery, 792 F. 2d 472,
474 (5th CGr. 1986)). This case, however, does not require
exam ning for such additional, aggravating factors.

Appel lants contend that the district court abused its
discretion in dismssing wwth prejudice. They nmaintain that the
record does not contain evidence of contumaci ous conduct, and that
the court failed to consider |esser sanctions. W disagree.

Appel l ants acted with blatant disregard to the orders of the
district court, as well as this court. In our first review, we
determned that their failure to obtain |ocal counsel did not nerit
dismssal with prejudice; but, rather, they deserved "one nore
chance" to prosecute their action. Neverthel ess, in the sane
factual context, appellants once again failed to conply with an
order to obtain |local counsel, despite the district court's warning
that failure to do so could result in dismssal with prejudice.
Rat her t han expl ain through affidavit their difficulty in obtaining
| ocal counsel, appellants sinply attacked the order as "arbitrary".
Continuing to exercise patience, the district court granted thema

seven-day extension but, this tine, warned that failure to conply



would result in such dismssal. Appel lants still failed to
respond. And, in the five days subsequent to the deadline, they
made no effort to provide an explanation for their failure to
obt ai n counsel

Accordingly, this is not a case where the record reflects a
reasonabl e attenpt to conply with orders to obtain | ocal counsel
See Cohen v. Carnival Cruise Lines, Inc., 782 F.2d 923, 925 (1l1lth
Cir. 1986) (finding no willful contenpt where appellant's counsel
filed an affidavit describing efforts to obtain counsel, advised
court in notion for rehearing that she had obtai ned | ocal counsel,
and continued to diligently prosecute her case); Donnelly v. Johns-
Manville Sales Corp., 677 F.2d 339, 343 (3d Cr. 1982) (hol ding
plaintiff's counsel did not engage in contunaci ous conduct where
the record contained evidence of efforts to |ocate |ocal counsel
Wi thin the necessary tine); Connolly v. Papachristid Shipping Ltd.,
504 F. 2d 917, 920 (5th G r. 1974) (holding dism ssal for failureto
tinmely secure local counsel inproper where plaintiff nade
substantial efforts to conply with an order to secure new |oca
counsel).

Rat her, appellants' disregard for court orders resenbl es that
of the pro se plaintiff in Hulsey v. State of Tex., 929 F.2d 168,
171 (5th Cr. 1991). There, the district court ordered Hul sey to
serve the state by serving its Secretary of State; and the court
clerk sent Hul sey clear instructions on this process. Rather than
conply, Hul sey noved to dism ss the order, arguing that he was not

responsible for the error in service. The district court dism ssed
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Hul sey's cl ains against the state for failure to prosecute; and we
affirmed, stating that Hul sey "di sregarded a cl ear and reasonabl e
court order" after the district court "not only allowed him a
second chance at obtaining service but also instructed himon the
proper procedure". 1d. at 171. See also Bristol Petroleum Corp.
v. Harris, 901 F.2d 165, 167-68 (D.C. G r. 1990) (holding no abuse
of discretion for dismssal wth prejudice where plaintiff
di spl ayed a |l ack of any effort to conply with an order to repl ace
counsel).

Simlarly, appellants were nade nore than well-aware of the
i nportance of obtaining |local counsel, and the consequences of
their failure to do so; yet, the record reflects that no efforts
were made to conply. Their request for an extension of tinme was
based on an attack on the order as "arbitrary" and an "abuse of
di scretion". Nor do we agree with the Hastings that their
unsuccessful attenpt to file a notion to proceed pro se excuses
their conduct. Even if they did not receive notice that their
motion was stricken wuntil My 15, the final deadline for
conpliance, they were aware on that day that they were in viol ation
of court orders and that their suit was subject to dismssal; yet,
they made no attenpt to anmend their notion or request for a
continuance. W also find this contention unavailing, because we

refuse to distinguish the conduct of the Hastings from that of



Equi systens, the corporate plaintiff wholly owned by them
Accordi ngly, we conclude that the conduct was contunaci ous. 2

As discussed, our inquiry does not end wth finding
contunmaci ous conduct; the record nust also indicate that |esser
sanctions woul d not serve "the best interests of justice". Because
the district court did not expressly determne that alternative
sanctions would not be sufficient to pronpt diligent prosecution,
we can affirmonly if "the record reveals that the district court
enpl oyed |esser sanctions prior to dismssal ... that in fact
proved to be futile". Callip, 757 F.2d at 1521. W have held
however, that where " "plaintiff was fully and repeatedly apprised
of the possible inposition of the ... sanction [of dismssal with
prejudice],' it was not necessary for the district court to
consi der " other possible sanctions, such as conditional orders of
dismssal or disciplinary action against the attorney'". | d.
(quoting Ransay v. Bailey, 531 F.2d 706, 709 n.2 (5th Cr. 1976),
cert. denied, 429 U S. 1107 (1977)). After having earlier had
their case dismssed, then reinstated on appeal, but with the
equi val ent of a warning by this court, appellants received at | east
two warnings fromthe district court that failure to conply may
result in dismssal with prejudice. Nonetheless, they failed to

conply, or even provide justification for non-conpliance.

12 The district court based its dism ssal solely on appellants
failure to obtain local counsel. As discussed above, we agree.
Therefore, we need not consider additional instances of possible
i nproper conduct contained in the record, such as, (1) failure of
appel l ants' counsel to attend the May 1 conference; (2) failure
of appellants to attend their depositions; and (3) failure to
tinmely respond to interrogatories.
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Accordingly, the failure to i npose alternative sancti ons was not an
abuse of discretion.

In addition, and although, as noted, it is not necessary to
exam ne additional, aggravating factors, we disagree wth
appel l ants' contention that they shoul d not be hel d responsible for
the failure to obtain counsel, or that this failure cannot be
characterized as intentional. Appel l ants were responsible for
obt ai ning | ocal counsel, or, at a mninum plausibly and pronptly
accounting for their inability to do so; and they were well -aware
of the possibility of dismssal. See Bristol, 901 F.2d at 167-68
(stating that where plaintiff was aware of the need to retain new
counsel and was on notice for at |east a week that case would be
dism ssed for failure to do so, plaintiff cannot be said to be a
victimof the sins of her attorney). Moreover, because we have no
indicationin the record that appell ants nmade any reasonabl e effort
to obtain local counsel, we view their non-conpliance as
intentional.?®

13 Appel l ants contend that their conduct should not be viewed
as intentional because the district court, in its order of
Cctober 31, 1991, stated that it assuned that the Hastings were
proceeding pro se. This contention is wthout nerit. The
court's assunption no | onger applied once the Hastings obtained
| ocal counsel on Novenber 22, 1991. And, the court clearly
directed its subsequent orders to replace |ocal counsel toward
both the Hastings and Equi systens. 1In so doing, it did not
prohi bit the Hastings from proceeding pro se "in violation of
their constitutional rights", as the Hastings contend; rather,
the court directed that they obtain |ocal counsel so |ong as they
continued to be represented by | ead counsel.
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For the foregoi ng reasons,

AFFI RVED.

the judgnent of the district court
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