IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1543
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FERVAN WAYNE WRI GHT,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. CA3-91-1433-R
~ March 19, 1993

Before KING DAVIS, and SMTH, G rcuit Judges.
PER CURI AM *

Rule 9(b) of the Rules Governing 8§ 2255 Proceedi ngs provides
in part that "a second or successive notion may be dism ssed if
the judge finds that it fails to allege new or different grounds
for relief and the prior determ nation was on the nerits."

Wi ght concedes that the clains he now raises were previously
presented and rejected. Wen a defendant fails to allege new or

different grounds for relief in a subsequent notion, this Court

may review the nerits of the successive claim"if the failure to

hear themwould result in a mscarriage of justice." Sawer v.
Local Rule 47.5 provides: "The publication of opinions

that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Wi tl ey, U. S. , 112 S.Ct. 2514, 2518, 120 L.Ed.2d 269

(1992) (interpreting Rule 9(b) under § 2254). Wight's
contentions were reviewed by both the district court and this
Court on direct appeal. Failure to review his contentions again
woul d not result in a mscarriage of justice.

In his appellate brief,”™ Wight argues that his procedural
due process rights were violated when he was not given a separate
evidentiary hearing on the issue of enhancenent. A claimraised
for the first time in a subsequent 8 2255 notion nust be
di sm ssed for an abuse of the wit unless the petitioner
denonstrates "cause" for not raising the issue in the previous
petition and "prejudice"” if the court fails to consider the new

point. Rule 9(b); See Wods v. Witley, 933 F.2d 321, 323 (5th

Cr. 1991)(interpreting Rule 9(b) under 8§ 2254). As the
magi strate judge noted, Wight can denonstrate neither "cause"

nor "prejudice," therefore, his latest argunent is equally
unavailing. The district court's dism ssal of Wight's notion is

AFFI RVED.

" Whet her Wight raised this argunent in the district court
cannot be ascertai ned because Wight's third 8 2255 notion is not
in the record. The magistrate judge did not specifically address
this argunent in his report. R 2, 315-16.



