IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1500

Summary Cal endar

Frank Collins, Jr.,
Pl ai ntiff-Appellant,

vVer sus
Louis W Sullivan, MD., Secretary of

Heal th and Hunman Servi ces
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(2:90-CV-09)

( January 28, 1993 )
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Frank Col I ins brought suit under Section 205(g) of the Soci al
Security Act, to challenge the termnation of his disability
i nsurance benefits. Accepting the report and recommendati on of the
magi strate judge, the district court denied relief. W affirm

We have reviewed all of the evidence, but need only briefly

recite the nobst relevant facts. Frank Collins first received

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



disability benefits in 1976. During a periodic review of his
status in 1987, the Secretary determned that Collins's health had
i nproved so that he could return to work. Collins challenged this
finding and received hearings before an adm nistrative | aw judge.

The ALJ recommended that Collins undergo a consultative
psychol ogi cal exam nation. The ALJ also referred to a consultative
physician to review Collins's nedical records. Finally, the ALJ
heard Collins's testinmony and that of a vocational expert, M.
Gass. At the tine of the final hearing in 1989, Collins was 51
years ol d.

The testinmony showed that Collins had a history of sem -
skilled work before 1976. Despite a tenth grade education,
Collins's academic skills tested at the elenentary school |evel
all belowthe 5th percentile anong adults. Using the WAIS test, a
psychol ogi st found that Collins's full-scale |I.Q was 73.

Collins suffers froma variety of ailnents. He clains to have
suffered a stroke, although nedi cal exam nations and records have
not confirnmed this claim He suffered a head injury while enpl oyed
which Dr. Harvey, the consulting physician, suggested may have
resulted in neurol ogical deficit. The evidence shows that Collins
has diabetes nellitus wth hypoglycemc attacks, chronic
obstructive pulnonary disease, gl aucomm, hypert ensi on, and
arthritis in his left shoul der. Col I'i ns underwent surgery for
chronic dislocation of his right shoulder in 1983 and for a torn
rotator cuff in his | eft shoulder in 1988. Dr. Harvey opi ned that

shoul der arthritis posed the nost significant problem The ALJ



found that Collins has a severe inpairnent or conbination of
i npai rment s.

The vocational expert, dass, testified that Collins could
engage in unskilled light work, such as dining room attendant or
outside delivery man. His testinony established that there are a
significant nunber of jobs in the econony that Collins could
perform Finding that Collins's nedical condition had i nproved and
that he had an exertional capacity for |light work, the ALJ rul ed
that Collins's disability had ceased.

On review, we nust determ ne whether substantial evidence
exists in the record as a whole to support the Secretary's factual
findings and whether the proper |egal standards were applied.

Villa v. Sullivan, 895 F.2d 1019, 1021 (5th Cr. 1990). If the

Secretary's findings are supported by substantial evidence, they

are concl usive and nust be affirned. Ri chardson v. Perales, 402

U S 389, 390, 91 S. C. 1420 (1971)(citing 42 U S.C. § 405(Qg)).
Only a conspicuous absence of credible choices or no contrary
medi cal evidence will produce a finding of no substanti al evi dence.

Hanmes v. Heckler, 707 F.2d 162, 164 (5th Gr. 1983).

Regul ations set forth by the Secretary prescribe that
disability reviews should be conducted according to a sequenti al
ei ght-step process. 20 CF. R 8 404.1594(f) (1992). Step eight of
that process is at issue in this case. Collins does not dispute
the ALJ's prelimnary finding of nedical inprovenent related to
work ability. Under step eight, where the claimant is unable to

perform work done in the past because of severe inpairnents, the



Secretary will consider the claimant's functional capacity, age,
educati on, and past work experience to determne if he can do ot her
work. § 404.1594(f)(8).

After review ng the nedi cal evidence and Collins's testinony,
the ALJ concluded that, although Collins suffered a severe
i npai rment  or conbination of inpairnments, he was capable of
performng |ight work. Pursuant to the Social Security
Adm nistration's regul ations, the ALJ then applied the Medical-
Vocati onal Qui deli nes. Under rule 202.11 of the guidelines, a
claimant with Collins's profile (aged fifty-one years at the tine
of the hearing, tenth-grade education, and sem skilled but wth
nontransferabl e skills), who is capable of performng |ight work is
to be adjudged not disabled. See 20 CF.R Part 404, Subpart P,
App. 2, Table No. 2, Rule 202.11

We find substantial evidence in the record for the finding
that Collins can performlight work. Light work is defined as work
that involves lifting of no nore than twenty pounds at a tinme with
frequent lifting or carrying of up to ten pounds. 8 404.1567(b).
Medi cal evidence as well as testinmony of Collins's activities
provide a sufficient basis for this finding. Substantial evidence
means that evidence which is sufficient for a reasonable mnd to

accept as adequate to support a conclusion. Jones v. Heckler, 702

F.2d 616, 620 (5th Cr. 1983). This court may not reweigh the
evidence. Selders v. Sullivan, 914 F. 2d 614, 617 (5th Cr. 1990).

Collins conplains that the ALJ erred by applying the

gui delines to conclude that he was not disabled. He contends that



the ALJ was precluded fromrelying upon the guidelines because his
low intelligence scores denonstrate a non-exertional inpairnent.
Wher e non-exertional inpairnents significantly affect a claimant's
residual functional capacity, the Secretary nmay not rely
exclusively on the guidelines, but nust rely on other evidence.

See Carter v. Heckler, 712 F.2d 137, 142 (5th Cr. 1983).

W reject Collins's contention, because we have held that

bel ow- average intelligence does not constitute a non-exertional

i npai r ment . Selders v. Sullivan, 914 F.2d 614, 619 (5th Cr.
1990); Johnson v. Sullivan, 894 F.2d 683, 686 (5th Cr. 1990).

Al t hough nental retardation does qualify as a non-exertional
inpairment, Collins's lowest |.Q score of 73 does not satisfy the
regulation's definition of retardation. See 20 C.F.R Part 404,
Subpart P, App 1 8§ 12.05 (requiring |1.Q score of 70 or |ess).
Borderline 1.Q scores will not be considered a non-exertional

inpairment. See e.qg. Selders, 914 F.2d at 619 (I1.Q score of 72

does not support finding of non-exertional inpairnent); but see

Webber v. Secretary, HHS., 784 F.2d 293, 298 (8th G r. 1986) (ALJ

may not rely on guidelines when reduced intellectual functioning
coexists with severe exertional inpairnment). We therefore hold
that the guidelines were sufficient to neet the Secretary's burden
of proof, and the ALJ was not required to rely upon the evi dence of
a vocational expert.

O course, the ALJ in this case did hear the testinony of such
an expert. G ass testified that Collins could perform several

light works jobs. The ALJ credited this testinony in his witten



analysis, but did not include it in his concluding list of
"Findings." Collins conplains that G ass's testinony failed to
take Collins's imted nental abilities into account. Because we
hol d that no vocational expert testinony was necessary, we need not
determ ne whether or not the ALJ relied upon that testinony, nor
whet her it was based upon all necessary information.

Collins also contends that the ALJ failed to consider the
| ength of time he had been di sabl ed and out of work. W disagree.
The ALJ's findings note that Collins has not engaged i n substanti al
gai nful activity since 1976. Mreover, the ALJ referred Collins to
a psychol ogi st who evaluated his skills in a variety of areas. 20
CF.R 8 404.1594(b)(4)(iii) provides that the Secretary wll
consider the length of disability for claimants fifty years of age
or older, to take disadvantages from aging and inactivity into
account. Although there is no express reference to this regul ation
in the ALJ's decision, we find that the relevant and necessary
facts have been consi dered.

AFFI RVED.



