IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1499
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

versus
ELOY RUBI G

a/k/a "Ll oyd, "
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

(CR4- 91- 124- A(2))

(March 11, 1993)
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *
Def endant - Appel | ant El oy Rubi o appeals the sentence inposed
followng his conviction, on a plea of guilty, to distribution of

cocaine in violation of 21 US C 8§ 841(a). Specifically, he

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conplains that the sentencing court erred in the quantity of
cocai ne consi dered applicable in calculating the sentence, and in
denyi ng Rubio a reduction for having a mnor role in the offense.
Finding no reversible error, we affirm
I
PROCEEDI NGS

A five-count indictnment charged Felipe Guzman, Jesus
Val enzuel a, and Rubio with cocai ne conspiracy, distribution, and
distribution within 1000 feet of a playground. Rubi o pl eaded
guilty to one count of distribution, in exchange for which the
ot her four counts were dismssed as to him Guzman and Val enzuel a
went to trial, and were found qguilty.

After Rubio's PSR was conpleted, the court ordered a second
PSR because nore facts had cone to light during the trial of Guzman
and Val enzuel a. References herein are to Rubi 0o's second PSR, which
has a preparation date of April 9, 1992.

The district court sentenced Rubio to 150 nont hs' i npri sonnent
and four years of supervised rel ease. Rubio appeals his sentence.
I
FACTS

A Rubi 0' s Conduct

On one occasion in Septenber, 1991, Rubi o arranged a $900 sal e
of one ounce of cocaine to Texas Departnent of Public Safety
undercover officer Janes Vandygriff. Rubi o took Vandygriff to
meet Guzman, who supplied the cocaine to Rubio, who in turn sold it

to Vandygriff and gave Guzman t he $900.



That sanme nonth Rubi o arranged for Vandygriff to purchase two
ounces of cocaine from Guznan for $1800. Vandygriff made the
purchase and gave Rubi o $100 for arranging the sale.

Vandygri ff unsuccessfully sought to purchase ten kil ograns of
cocai ne fromQ@izman. Wth Rubio participating in the negotiations,
they planned a ten-kilogram sale at $15,500 per Kkilogram
Vandygriff met Rubio to consummate the purchase but, to Rubio's
surprise, took him to neet another undercover officer who was
carryi ng $200, 000. Vandygriff showed t he noney to Rubi o and handed
it back to the other officer. The three nmen then drove to neet
with Guzman. Rubio talked with Guzman and then called off the sale
because of the unexpected presence of the second undercover
of ficer. Rubio told Vandygriff that the sale would have been
consummat ed had t he unexpected person not been present.

The PSR is unclear whether it was Rubio or Guzman who call ed
off the sale. Vandygriff, though, testified that Rubio hinself
called of f the sal e because of the presence of the extra person and
because "he didn't like the way the deal | ooked." Vandygri f f
opined that at that tinme Rubio and Guzman possessed the ten
kil ograns avail able for delivery.

Rubi o | ater discussed with Vandygriff a possible ten-kil ogram
sale. Rubio specified an anount and a price but that transaction
was never consunmated either.

Later in Septenber, 1991, Vandygriff paid $4800 to Rubio to
purchase 250 granms from Guzman. The foll ow ng nonth Rubi o arranged

a simlar sale in which he received a kilogram of cocaine from



Guzman and $16, 500 from Vandygriff, giving the noney to the forner
and the cocaine to the latter. This last transaction is the
subj ect of the count to which Rubio pleaded guilty.

GQuzman delivered the $16,500 from this last sale to
Val enzuel a's residence. Oficers later seized a total $91,000 in
cash there.

In all of the transactions, Vandygriff bought |ess than one
and one-hal f kil ograns of cocai ne through Rubi 0. Vandygriff was of
t he opi ni on, however, that such anount was only a small part of the
trafficking with which Rubio was invol ved.

At one point Vandygriff was told by Rubio that he wanted to
W thdraw as an internediary and that Vandygriff should deal wth
Guzman directly. Rubi o, however, did not w thdraw. Vandygri ff
attributed Rubio's remaining in the scheme to his becom ng
confortable with Vandygriff.

B. PSR s Cal cul ation of the Sentence

The probation officer based Rubi 0's of fense | evel on 17, 328. 11
grans of cocaine. The cal cul ation began with the ten-kil ogramdeal
t hat was di scussed but never consunmat ed.

The probation officer added six kil ograns. She arrived at
that figure by taking the anmount of noney found at Val enzuela's
horme, $91, 141, and dividing it by $15,500, the per-kilogramprice
that Vandygriff had discussed with Rubio. The probation officer
thus determned that six kilograns of cocaine (actually, 5.88
kil ograns) nust have been involved in the distribution network.

That brought the quantity to 16 kil ograns.



To that figure the probation officer added 328. 11 grans, the
anount of cocaine that Vandygriff actually bought in the
transactions described above. This figure excludes the one-
kil ogram sal e for $16, 500, which was included in the six-kilogram
amount derived from the cash found at Val enzuela's house. The
quantity canme to a total of 17.32811 kilogranms, which yielded a
base of fense | evel of 34.

The probation officer 1) added two | evels for the presence of
firearns that were found at Val enzuela's and Guzman's hones, and
2) deducted two levels for acceptance of responsibility. The
i ncrease cancel ed out the decrease, | eaving the recommended of f ense
| evel at 34. The probation officer calculated Rubio's crimna
history category as Il, yielding a sentencing range of 168-210
nont hs.

Rubi o obj ected that he did not participate in the negotiations
for the ten-kilogram anmount, that the delivery of that quantity
never took place, and that he was not reasonably capabl e of making
such a delivery. The governnent responded by describing portions
of the conversation between Vandygriff and Guzman that showed
Rubi o's participation. The governnent also recounted recorded
conversations in which Rubio told Vandygriff about Guzman's supply
and suggested a price to Vandygriff. Rubio also assured Vandygriff
after the aborted ten-kilogram sale that the transaction could
still take place later. The governnent reprinted a conversation
show ng that Rubio took a small role in Vandygriff's ten-kil ogram

negotiation with Guzman.



Rubi o al so objected to the PSR s failure to recomend that he
receive a two-level reduction for taking a mnor role in the
of fense. The governnent responded that Rubio's role was not m nor
because he was an i ndi spensabl e nenber of the distribution schene.

Rubi o further objected that the six-kilogram figure derived
from the anount of noney in Valenzuela' s house should not be
attributed to him because he had no connection wth Val enzuel a.
The governnent responded that such anmount was within the scope of
the conspiracy and Rubi o shoul d have known that.

C. Sent enci ng

At sentencing, Vandygriff testified about Rubio's conduct.
Rubi o's counsel and the AUSA argued the nerits of the PSR s
cal cul ati on.

The court found that Rubio did participate in the discussion
of the ten-kil ogram anount. The court explained that, although
Rubio did not speak during sone of the discussion, he did
participate, was aware of what was transpiring, and did have sone
input. The court stated that even though Rubi o contends "that he
was sort of just standing around,” Rubio was "pretty active in
these events." The court also found that, at the aborted ten-
kilogram sale, Rubio knew that the anmount of cocaine to be
delivered actually existed and woul d have been delivered had the
unexpect ed person not been present.

The court further found that the aborted ten-kilogram
transaction was part of the sanme course of conduct as that involved

in the of fense of conviction. Both transactions were found to be



part of one comon schene. The findings were expressly based not
only on a preponderance of the evidence but also on clear and
convi nci ng evi dence. The court also found that the conspiracy
i nvol vi ng Rubi o and hi s co-def endants exceeded the rel atively snal
anount of cocaine that was actually seized.

Rubi o asked for a two-point reduction for mnor participation
on the ground that he had sought to withdraw fromthe transactions
but had been convinced by Vandygriff to stay in. Fi ndi ng that
Rubi o had nore than a mnor role, the district court denied the
reduction.

The court found the offense level to be 32 rather than 34.
Wth a crimnal history category of I1l, the 150-nonths' sentence
inposed lies in the mddle of the sentencing range of 135-168
nont hs.

11
ANALYSI S

Rubi o appeals his sentence. W review a Quidelines sentence

to determne whether the district court correctly applied the

Guidelines to factual findings that are not clearly erroneous.

United States v. Manthei, 913 F.2d 1130, 1133 (5th Cr. 1990). A
clearly erroneous finding is one that is not plausible in |ight of

the record viewed in its entirety. Anderson v. City of Bessener

Cty, 470 U.S. 564, 573-76, 105 S.Ct. 1504, 84 L. Ed.2d 518 (1985).
Legal conclusions regarding the GQuidelines are reviewed de novo.

Mant hei, 913 F.2d at 1133.



A. Quantity of Cocai ne

Rubi o argues that the undelivered ten-kilogram anount should
not have been attributed to him for sentencing purposes. The
gravanen of his argunent is, "Only if one is convicted of
conspiracy is one |liable for anounts negoti ated but not delivered."

Rubi o's argunent is based on U S S.G § 2D1.4 (1991). That
section was deleted by consolidation effective Nov. 1, 1992.
US S G App. C T 447 (1992). But Rubi o was sentenced May 29,
1992, before the deletion. Section 2D1.4 provided, "If a defendant
is convicted of a conspiracy or an attenpt to commt any offense
involving a controlled substance, the offense |evel shall be the
sane as if the object of the conspiracy or attenpt had been
conpleted.” U S. S.G 8§ 2D1.4 (1991).

Application Note 1 to 8§ 2D1.4 began by referring to a
conspiracy conviction. U S S.G § 2D1.4, coment. (n.1l) (1991).

It then referred to a conviction of an offense involving
negotiation to traffic in a controlled substance.” [|d. W have
held that such reference neant that 8 2Dl1.4 was not limted to

attenpts and conspiracies. United States v. Garcia, 889 F. 2d 1454,

1456-57 (5th Gir. 1989), cert. denied, 494 U.S. 1088 (1990).
Furthernore, Application Note 12 to § 2D1.1 specifically
cross-referenced both § 1Bl1.3(a)(2) on relevant conduct and
§ 2D1.4. U S.S.G 8§ 2D1.1, comment. (n.12) (1991). According to
that note, Section 2D1.4 applied when either the anmount seized did
not reflect the scale of the offense or the offense involved

negotiation to traffick in narcotics. |d.



The district court <considered § 2D1.4 Dbecause Rubio
participated in the negotiation for the sale of the ten kil ograns.
Hi s presence at and verbal contributions to the negotiation support
t hat finding.

The district court also found that the ten kil ograns were part
of the sanme course of conduct as the offense of conviction, nmaking
8§ 1B1.3(a)(2), the relevant conduct section, applicable. The
closeness in tinme of the offense of conviction and the aborted
sale, as well as the fact that Rubi o, Guzman, and Vandygriff played
the sane roles in both transactions and that the object of both
transactions was the sale of cocaine, support that finding.

Rel evant conduct includes "quantities of drugs not specified
in the count of conviction if they were part of the sanme course of
conduct or part of a comon schene or plan as the count of

conviction." United States v. Mr, 919 F.2d 940, 943 (5th Cr.

1990); U.S.S.G § 1Bl.3(a)(2). "One of the clear purposes of
8§ 1B1.3 of the guidelines is to include different transactions that
are relevant to the charged conduct, particularly if they are part

of a “comon schene or plan.'" United States v. Whol ford, 896 F. 2d

99, 104 (5th Cr. 1990). Accordingly, Rubio' s base offense |evel
properly included rel evant conduct.

Additionally, the district court found that the anount of
cocai ne seized did not reflect the scale of the offense. The
di scussions and nearly conpleted sale of the ten-kilogram anount
support that finding. The district court estimted the quantity of

the undelivered anount as ten kilograns pursuant to Application



note 2 to 8§ 2D1.4, which provided for such an estimation.

Rubi o al so argues that the district court clearly erred in
finding that ten kilograns were actually available for delivery.
Rubio went to sone Ilengths, though, to give Vandygriff the
inpression that he was able to deliver ten kil ograns. Rubi o' s
stated reason for canceling the sale was the presence of the
unexpect ed undercover agent, not the unavailability of the drugs.
The district court's finding is plausible in light of the
ci rcunst ances.

In sum the Cuidelines, as construed by this court, provided
for the inclusion of the ten kilograns. The district court did not
err in including them

B. M nor Participation

Rubi o argues that he should have been granted a two-I|evel
reduction for playing a mnor role in the offense. He states,
"Eloy Rubio's entire role in the offense was to contact Felipe
Guzman. "

Section 3Bl1.2 of the CGuidelines, captioned "Mtigating Role,"
provides for a four-level reduction for a mnimal participant and
a two-level reduction for a mnor participant. U S. S.G § 3Bl. 2.
A mnimal participant is anong the |east culpable of those
i nvol ved. | gnorance of the scope and structure of the crimna
operation and of the activities of others are indicia of mninm
participation, as is the performance of a single, isolated act of
little significance. U S. S .G § 3Bl.2, comment. (nn.1-2).

A mnor participant is one who is |less cul pable than nost

10



ot her participants but whose role is nore than mnimal. U S S G
§ 3Bl.2, comment. (n.3). A person having a mnor role is not
merely | ess i nvol ved than ot her participants; he nust be peri pheral

to the furtherance of illegal endeavors. United States v. Thonas,

932 F.2d 1085, 1092 (5th Cr. 1991), cert. denied, 112 S.C. 887

(1992).
The def endant bears the burden of proof of mtigating factors.

United States v. Cuellar-Flores, 891 F.2d 92, 93 (5th Cr. 1989).

A district court's determnation that a defendant did or did not

play a mtigating role is a factual finding. United States V.

Badger, 925 F.2d 101, 104 (5th Cr. 1991).

Rubi o functioned as an internediary. He was essential to
Guzman's supplying drugs to Vandygriff. Hs role was not
peri pheral. The district court's finding was not clearly
erroneous.

For the foregoing reasons, Rubio's sentence is, in al
respects,

AFFI RVED,
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