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Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
EDI TH H. JONES: *

Appellant Hrd pled guilty to one count each of bank
fraud and noney | aundering in connection with an el aborate schene
to prop up the capital position of Caprock Savings & Loan
Associ ation in Lubbock, Texas. He has appeal ed his sentence. W

find no error and affirm

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



It is unnecessary to recite here all the details of the
bank fraud schenme in which Hrd actively participated. Under the
Qui del i nes, his base offense | evel was set at 20 and was enhanced
in two ways by the probation officer's report. The PSR found that
the participants |laundered a total of $1.5 million, although Hird
had personally received only about $176,000, to facilitate his
purchase of stock in the savings and |oan's holding conpany.
Hol ding Hird responsible for the full anpbunt | aundered added five
| evel s to his base of fense score. The PSR al so concluded that H rd
was a nmanager or supervisor in Caprock's crimnal transactions,
thus adding three nore levels to the base offense level. U S S G
§ 3B1.1(b). Hird s total offense | evel becane 26, however, because
the probation officer subtracted two |evels for acceptance of
responsibility.

I nterestingly, t he gover nnent obj ect ed to t he
characterization of Hrd as a manager or supervisor and hence to
this three-level increase. At sentencing, the district court
agreed with the PSRthat Hi rd was a manager or supervi sor and found
the entire $1.5 mllionrelevant to Hird' s activity. Neverthel ess,
the court granted the governnent's notion for downward departure
because of Hird's substantial cooperation, departed fromlevel 26
to level 22, and accordingly sentenced Hrd to a 45-nonth term of
i npri sonment .

On appeal, Hrd continues to contest the three-|evel
i ncrease for being a manager or supervisor of the crimnal activity

and the five-level increase for the full anmount of noney | aundered.



To the extent that Hrd challenges the district court's factua
determnation as to the applicability of these quideline
provi sions, his appeal nust fail, because the findings are not

clearly erroneous. United States v. Mejia-Orosco, 867 F.2d 216,

221-22 (5th Cr.), clarified, 868 F.2d 807, cert. denied, 492 U. S.

924 (1989) (managerial role in crimnal activity is a factua

finding); United States v. Ponce, 917 F.2d 841 (5th Cir. 1990),

cert. denied, 111 S. C. 1398 (1991). (sentence may be based on

reasonably foreseeable conduct of co-conspirators, and this is a
factual finding). We acknowl edge that the finding concerning
manager or supervisor status was a close call, but the court's
decision i s supported by the PSR, which Hrd did not take the stand
to chall enge at sentencing, and by a plausible reading of H nd' s
factual resune acconpanying the guilty plea.

Hrd asserts various procedural <challenges to the
sentence, which also lack nerit. First, the fact that the
governnent initially objected to the three-|level managerial status
i ncrease suggested in the PSR did not prevent the court from
assessing it nonet hel ess, because the court's responsibility is to
enforce the Cuidelines. Second, the court nmade a sufficiently
specific finding that H rd was a manager or supervisor. See Mejia-
O osco, 867 F.2d at 221. Third, the PSR bore sufficient indicia of
reliability to support the district court's decision that H rd was
a manager or supervisor, and in any event it tracks the factua
resune signed by Hrd in connection with his guilty plea. Finally,

the court did not decide Hrd' s sentence by reference to evi dence



that developed in the trial of his co-defendants. Properly read,
the transcript reference to "the testinony which | heard" rel ated
only to the sentence the district court would have inposed had it
not downwardly departed for Hrd's cooperation with the governnent.

For these reasons, the sentence inposed by the district

court 1s AFFI RVED



