UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1486

FEDERAL DEPOSI T | NSURANCE CORPORATI ON,
IN I TS CORPORATE CAPACI TY,

Plaintiff and Counter-def endant - - Appel | ee,
VERSUS

VWENDELL L. FENNELL AND CELI NA T. FENNELL,

Def endants and Third-party Plaintiffs--Appellants,
VERSUS
NATI ONSBANK OF TEXAS, | NC.
FEDERAL DEPGCSI T | NSURANCE CORPORATI ON, AS
RECEI VER OF FI RST REPUBLI CBANK ABI LENE, N. A.,
Count er - def endant s- - Appel | ees,
AND
TI' M COLLARD, JOHN CLARK AND JOHN COMBS,

Thi rd- party Def endant s-- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas
CA 190 122 Cc/w CA 1 91 119

August 19, 1993
Bef ore GOLDBERG H GE NBOTHAM and DAVIS, Circuit Judges.
PER CURI AM !

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



| .

Wendell and Celina Fennell (the Fennells) appeal district
court rulings holding them |iable for the anobunts due on four
prom ssory notes, and dism ssing their clains agai nst the Federal
Deposit Insurance Corporation as receiver of First RepublicBank
Abil ene, N. A (FRBA) (FD C Receiver), the FDIC in its corporate
capacity (FDI C Corporate), NationsBank of Texas, N. A (NCNB), and
various officers of the banks. Concluding that the Fennells'
defenses and clains are barred by the D Cench Duhne doctrine, we
affirm

1.

The FDIC, in its corporate capacity, currently holds four
prom ssory notes executed by the Fennells and originally nade
payable to Interfirst Bank Abilene, N A, which |ater becane
Firstrepublic Bank Abilene, N A (FRBA). Wen FRBAfailed in 1988,
the FDI C was appoi nted Receiver. Under a purchase and assunption
agreenent, the FDI CReceiver assigned certain assets and
liabilities, including the notes at issue, to JRB Bank, N A, a
bri dge bank organi zed under 12 U.S. C. § 1813(i)(2). JRB Bank | ater
becane NCNB Texas National Bank (NCNB). Later, NCNB assignhed the
prom ssory notes to the FDI C Corporate

The Fennells maintain that they are not |liable on the notes.
Rat her, they argue, they are entitled to danages from NCNB, the
FDI C- Receiver, and the FD C Corporate for fraud, breach of
contract, and wongful foreclosure. The Fennells also seek to
recover damages from Tim Coll ard, John d ark, and John Conbs, who

were officers at FRBA and, |l ater, at NCNB



Three of the notes at issue were executed before 1987. The
parties refer to them as the quadraplex note, the Fairway QGaks
note, and the oil and gas note. The fourth note, executed in 1987,
lies at the center of the controversy. The parties refer to it as
t he Hoyl ake note.

The Fennells claimthat they purchased the Hoyl ake property,
a nonperform ng asset, fromFRBA in exchange for FRBA's promse to
restructure the oil and gas note and extend to the Fennells a
$15,000 line of credit. According to the Fennells, FRBA did not
restructure the oil and gas note or extend the line of credit. The
Fennells further contend that when FRBA failed, NCNB prom sed to
fulfil FRBA' s end of the agreenent, but did not.

In 1989, when the Fennells' defaulted on the four prom ssory
notes, NCNB filed this suit in Texas state court for collection of
anounts due. The Fennells filed third party actions against
Collard, d ark, and Conbs, and counterclai ns agai nst NCNB and the
FDIC. The Fennells' clainms and counterclains alleged fraud, real
estate fraud, Deceptive Trade Practices Act violations, wongful
forecl osure, and breach of contract. The suit was subsequently
renoved to federal court. The FDIC, inits corporate capacity, was
substituted as plaintiff when it received the notes at issue by
assi gnnment from NCNB

The case proceeded to trial. After the Fennells presented
their case to the jury, the district court granted, in part, the
FDI C s notion for judgnent as a matter of law, finding the Fennells
liable for the anmpbunt due on the notes, and ruling that the

Fennel | s take not hi ng agai nst the FDIC. The court also granted, in



part, NCNB's notion for judgnent as a matter of law, ruling that
the Fennells take nothing against NCNB on all but the Fennells'
breach of contract claim Furthernore, it entered a take-nothing
judgnment in favor of Cark and Conbs on all theories alleged and in
favor of Collard on all theories alleged except as to the fraud
t heory.

The jury found against NCNB on the Fennells' breach of
contract claim and awarded damages of $377,000. |In addition, the
jury awarded the Fennells attorneys' fees of $35, 000. The jury
al so awarded $102,943.53 in attorneys' fees to the FD C for
collection on the notes. The jury found against the Fennells on
their fraud claimagainst Coll ard.

The district court granted NCNB's notion for judgnment NOV on
t he breach of contract claim It also denied the Fennells' notion
for judgnment NOV on the attorneys' fee award to the FDI C The
court denied the Fennells' notions for relief from judgnent, for
entry of findings of fact and conclusions of law, and for a new
trial. This appeal followed.

L1l
A

The Fennells first challenge the propriety of the district
court's rulings dismssing the Fennells' clains agai nst NCNB and
the FDIC, and finding themliable to the FDIC for the anmounts due
on the notes. Under the D OCench Duhme doctrine, codified at 12
US C § 1823(e), the rulings were proper. That statute provides:

No agreenent which tends to dimnish or defeat
the interest of the Corporation in any asset

acquired by it under this section or section
1821 of this title, either as security for a
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loan or by purchase or as receiver of any

i nsured depository institution, shall be valid

agai nst the Corporation unless such agreenent -

(1) is in witing,

(2) was executed by the depository institution

and any person claimng an adverse interest

t her eunder, i ncl udi ng t he obl i gor,

cont enporaneously wth the acquisition of the

asset by the depository institution,

3) was approved by the board of directors of

the depository institution or its |oan

comm ttee, which approval shall be reflected

in the mnutes of said board or conmttee, and

(4) has been continuously, from the tine of

its execution, an official record of the

depository institution
Section 1823(e) protects the FDI C corporate, the FD C Receiver,
and bridge banks from defenses and affirmative clains based on
unrecorded side agreenents to extend future |oans. Resol ution
Trust v. Sharif-Minir-Davidson Dev., 992 F.2d 1398, 1404 n.9 (5th
Cr. 1993); Bell & Murphy & Assoc. v. Interfirst Bank Gateway, 894
F.2d 750, 753-54 (5th Cr.), cert. denied, 498 U S. 895, 111 S.
244, 112 L.Ed.2d 203 (1990). Al of the Fennells' clains and
def enses agai nst the FDIC and NCNB are prem sed on an "agreenent"
to extend a line of credit and restructure an existing | oan "which
tends to dimnish or defeat" the FDICs interest in the four
prom ssory notes. Thus, all of these clains and defenses fall if
t he agreenent does not satisfy the requirenents of 8§ 1823(e).

We agree with the FDIC and NCNB t hat the Fennells' clains and
def enses against the FDIC and NCNB cannot succeed because of the
lack of a witten agreenent between the Fennells and FRBA. The
Fennell s point to the foll owi ng as evi dence of an agreenent between

the Fennel |l s and FRBA: (1) oral conversations between the Fennells,
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Collard and Cark that took place before and after the Fennells
signed the Hoyl ake note; (2) the Fennells' witten offer for the
Hoyl ake property, which was "contingent upon financing as we
di scussed;" (3) a nenorandum to FRBA's senior loan conmttee in
whi ch Col | ard proposed a restructuring of the oil and gas note, and
proposed the extension of a $15,000 line of credit to the
Fennells;? (4) mnutes of an April, 1987 neeting in which FRBA s
senior | oan commttee approved the |oans as proposed in Collard's
menor andum and (5) aletter fromCollard to the Fennells, dated 10
mont hs after the execution of the Hoylake note, in which Collard
purports to "outline the refinancing/honme acquisition financing
package approved by our bank."

The Fennells argue, in effect, that a factfinder could infer

2The nenorandum outlined the foll ow ng | oans:

1. The Hoyl ake Loan. This loan in the anount of

$144, 000 woul d provide the funds to purchase the
Hoyl ake Property and woul d be secured by the Hoyl ake
Pr operty;

2. The Quadraplex Loan. This loan in the anount of
$150, 800 woul d renew and i ncrease (by $14,286) the
Quadr apl ex Note and the increase would provide part of
the down paynent for the Hoyl ake Property, and woul d
remai n secured by the Quadrapl ex;

3. The Ol and Gas Loan. This loan in the anmount of
$26, 625 woul d renew and increase (by $1,8000) the G
and Gas Note and the increase would provide a portion
of the down paynent for the Hoyl ake Property, and woul d
be secured by previously pledged oil and gas properties
and by a deed of trust on the Fennells' existing hone
on |Ivanhoe (the "lvanhoe Property"), and woul d reduce
the monthly paynents from $1550 to $360; and

4. The Line of Credit Loan. This |oan would be a one
year line of credit for working capital in the anpunt
of $15, 000, which would have to be paid to zero for
thirty days during the one year term and would be
secured by the Smth-Newton-McMIIlon | ease.
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from the above evidence an agreenent that neets 8§ 1823(e)'s
requi renents. We have held, however, that inferences that can be
drawn from conduct of the parties do not satisfy 8§ 1823(e)'s
writing requirenent. Beighley v. Federal Deposit Ins. Corp., 868
F.2d 776, 783 (5th Cir. 1989). Mbdreover, to satisfy 8§ 1823(e), the
Fennell s nust do nore than point to a witten docunent expressing
FRBA's intent to restructure a note and extend additional credit;
the witing nust obligate FRBA to do so. Federal Sav. & Loan Ins.
v. Two Rivers Associates, 880 F.2d 1267, 1276 (11th Cr. 1989); see
al so Franklin Asaph Ltd. Partnershipv. F.D.I.C, 794 F. Supp. 402,
408 (D. D.C. 1992) (Section 1823(e)'s writing requirenent not net
by unexecuted | oan docunents or by bank's files reflecting |oan
commttee's approval of |[|oan). Al t hough the loan commttee
approved the loan restructuring and line of credit sought by the
Fennells, no witten agreenent to that effect was executed by the
Fennell s and FRBA. Nor did the Hoyl ake note nake any reference to
this agreenent. The district court correctly concluded that the
agreenent does not satisfy 8§ 1823(e).
B

The Fennells next try to circunvent the restrictions of 8§
1823(e) by arguing that they and NCNB reached an independent
agreenent that NCNB would restructure the oil and gas note and
extend to the Fennells a $15,000 line of credit. For evidence of
this alleged agreenent, the Fennells point to (1) the purchase and
assunption agreenent under which NCNB acquired the assets and
liabilities of FRBA fromthe FDI G Receiver; (2) NCNB' s prom ses,

through its newsletter, that "The current ternms of your [ FRBA Bank]



loan will not change at NCNB Texas," and that "Al|l contracts and
other agreenents are still in force;" and (3) Collard' s oral
prom se to the Fennells, on the day NCNB assuned the assets and
liabilities of FRBA, that "everything was going to be fine."

As to the first two itens, NCNB and the FDI C argue that if the
agreenent between the Fennells and FRBA fails under § 1823(e), that
agreenent is not aliability assunmed by NCNB from FDI C as Recei ver
for FRBA. W agree; to hold otherwise would | eave bridge banks
effectively unprotected by D Gench Duhne, and, consequently, would
severely restrict the FDICs ability to work out purchase and
assunption agreenents with bridge banks. Porras v. Petroplex Sav.
Ass'n., 903 F.2d 379, 380 (5th Gr. 1990); Pernie Bailey Drilling
Co. v. FDIC, 905 F.2d 78, 80 (5th G r. 1990).

Collard's alleged promse to the Fennels, by itself, does not
support the existence of an agreenent with NCNB because no
consideration was given for Collard's promse. The Fennells argue
that their continued performance under the |oan agreenents
constitutes consideration. This argunent has no nerit because, as
we have previously discussed, the Fennells were already obligated
to perform under the |oan agreenents. Signs v. Bankers Life &
Casualty Conpany, 340 S.W2d 67, 73 (Tex. Cv. App. 1960). Not
only did the alleged agreenent |ack fresh consideration, but it
| acked such material terns as the maturity date of the |oan, the
interest rate, and the repaynent terns. Even if we accept the
Fennel |l s' argunent that the alleged agreenent adopted the terns
negotiated by the Fennells and FRBA, the part of the alleged

agreenent dealingwith the line of credit |lacks a rate of interest,



a loan closing date, and a maturity date. The part of the alleged
agreenent dealing with the commtnent to restructure the oil and
gas | ease woul d al so require future negotiation; when NCNB acquired
FRBA' s assets, there was no | onger $26, 625 of debt to restructure,
and the contenpl ated anortization period for the oil and gas note
in April of 1987 could not apply to the renmaini ng bal ance due in
Novenber of 1988. So the agreenent fails for the additional
reasons that it lacks essential terns. T.0O Stanley Boot Co. v.
Bank of El Paso, 847 S.W2d 218, 221 (Tex. 1992).
C.

The Fennells next argue that the district court erred in
ruling on the notions for directed verdi ct and j udgment NOV w t hout
maki ng findi ngs of fact and concl usions of |aw. This argunent has
no nerit. Fed. R Cv. P. 52 requires the entry of findings of
fact "[i]n all actions tried upon the facts without a jury or with
an advi sory jury" (enphasis added). However, Rule 52 nmakes no such
requi renment with respect to any other notion: "Findings of fact and
conclusions of |aw are unnecessary on deci sions of notions under
Rule 12 or 56 or any other notion. . . ." The Fennells appeals to
"fundanental fairness" are simlarly unavailing; the record is
adequate for neaningful review of the district court's rulings.

D.

The Fennells next argue that the district court erred in
refusing to let themintroduce a private letter ruling requested by
NCNB and handed down by the Internal Revenue Service. The private

letter ruling says that a buyer bank that accepts "all the assets

and liabilities" of a failed bank can receive the tax advantages of



the loss carry forwards of the failed bank. The Fennells sought to
use the letter to show that NCNB obtai ned tax advantages w t hout
assum ng FRBA' s obligations to the Fennells. The district court
concluded that the Fennells were attenpting to "bootstrap"
thenselves into a third party beneficiary position.

The district court correctly excluded the private letter
ruling because it is irrelevant to any material issue in the case.
As has already been discussed, the agreenent asserted by the
Fennells fails the requirenents of 12 U S.C. § 1823(e). Therefore
it was not a liability assunmed by the NCNB

E

The Fennells next argue that the district court erred in
awardi ng the FDI C $102,943.53 in attorneys' fees consistent with
the jury verdict. First, they argue, the FDIC joined the |awsuit
only three nonths before trial. Second, they argue that the jury's
verdi ct indicates that the jury m stakenly believed that NCNB woul d
be liable to the FDIC for the attorneys' fees. Finally, they argue
that the district court failed to instruct the jury to segregate
anounts spent collecting on the notes from anount spent defending
t he Fennells' counterclains.

The first two argunents have no nerit. Both the terns of the
prom ssory notes and Texas statute provide for the paynent of
reasonabl e attorneys' fees expended in collecting the notes. Tex.
Cv. Prac. & Rem Code Ann. 8 38.001 (Vernon 1986). Thus liability
for attorneys' fees flows automatically froma finding of liability
on the notes. The jury's only task was to determ ne the anount to

be awarded, and the relevant jury interrogatory asked only that it
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determ ne the anount. The Fennell's third argunent |ikew se has no
merit. The Fennells did not argue at trial through a notion for
directed verdict or otherw se that the attorneys' fees should be
segregated. Fed. R Cv. P. 50(b); Seidman v. Anerican Airlines,
Inc., 923 F.2d 1134, 1137-38 (5th Cr. 1991).

F.

Finally, the Fennells challenge the take nothing judgnent
entered on their clains against Collard, Cark, and Conbs. The
jury considered and rejected the Fennells' fraud claim against
Col | ard. However, the district court dismssed the renaining
clains against the three defendants as a matter of |aw

Collard, dark and Conbs argue that the Fennells' brief fails
to point to any evidence that creates a jury issue on any of the
Fennells' <clainms against them except the fraud claim against
Collard. They argue that this failure to conply wwith F.R A P. Rule
28(a)'s requirenent that the appellant's argunent "contain the
contentions of the appellant with respect to the i ssues presented,

and the reasons therefore,” results in a wai ver of those argunents.
We agree. The Fennells have waived their clainms except for their
real estate fraud claim against Collard. Matter of Texas Mortg.
Services Corp., 761 F.2d 1068, 1073 (5th G r. 1985). However
Collard correctly points out that real estate fraud is a subset of
common | aw fraud. Bykowicz v. Pulte Hone Corp., 950 F.2d 1046,
1050 (5th Gir.), cert denied, __ US __ , 113 S. C. 73, 121 L.
Ed.2d 38 (1992). So the jury's anply supported finding that

Collard did not commit common | aw fraud effectively di sposes of the
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real estate fraud claim?
| V.
For the reasons stated above, we affirmthe judgnent of the
district court.

AFFI RVED.

3Qur disposition of the preceding issues makes it
unnecessary to address the parties' argunents concerning the
proper neasure of damages in this case.
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