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POLI TZ, Chief Judge:”
Cifford Anthony King appeals denial of his 28 U S.C. § 2255
nmotion to vacate his sentence, claimng the governnent breached

their plea agreenent. Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Facing a 60-count indictnent for his role in a marihuana
di stribution operation, King entered into a plea agreenent with the
governnment. He agreed to cooperate in the governnent investigation
of the narcotics-trafficking activities of a codefendant and to
plead guilty to two counts: traveling in interstate conmerce in
furtherance of a business enterprise involving the distribution of
control |l ed substances in violation of 18 U S.C. 8§ 1952, and using
a communi cation facility in adrug-trafficking offense in violation
of 21 U S.C. § 843(b). The governnent prom sed that

no evi dence derived fromt he Defendant's cooperation w ||

be used by the United States Attorney to prosecute the

Def endant for any conduct which he reveals to the

Gover nnent as having occurred in any District affected by

the Stipulation of Facts .
and further, that it would

make no recomendati on to t he sentenci ng Court concerni ng

the actual sentence to be i nposed, except that the United

States can urge the Court to assess a sentence within the

statutory limts which takes into account the conplete

conduct of the Defendant.
Aviolation of 18 U.S.C. § 1952 carries a statutory maxi numpenalty
of five years inprisonnent; a violation of 21 U S . C. § 843(b) is
subject to a four-year statutory limt.

King pleaded guilty and cooperated with the governnent as
required by the plea agreenent. At sentencing he noved for a
downward departure fromthe United States Sentencing Quidelines
range of 97 to 121 nonths for the conbined offenses. The

gover nnment opposed the notion, noting the magnitude of the charged

transaction and referring in general terns to other m sconduct,



revealed by King in post plea bargain discussions. The district
court declined to depart and sentenced King to 108 nonths
i nprisonnment, the conbined statutory maxi numsentences for the two
of f enses. King filed the instant 28 U S C. 8§ 2255 notion to
chal l enge the sentence on the grounds that the governnent had
violated the plea agreenent at the sentencing hearing. The

district court denied relief and this appeal tinely followed.?

Anal ysi s
Ki ng contends that the governnent breached the plea agreenent
by presenting information that it had prom sed not to use agai nst
hi m and by arguing against a downward departure. Whet her this
conduct violated the terns of the plea agreenent is a question of
| aw whi ch we review de novo.?
King's first objection is baseless. The plea agreenent

prohibits the governnent from prosecuting him with information

gat hered as the product of his cooperation. The only reasonable
interpretation of this promse is that the governnent would not

charge King wth additional offenses on the basis of the

. Ki ng has request ed appoi ntment of counsel to assist with

his appeal. Because we dispose of his appeal under settled
principles of |aw based on undisputed facts, the interests of
justice do not require appointnent of counsel and the request is
therefore denied. See Santana v. Chandler, 961 F.2d 514 (5th Cr
1992) .

2 United States v. Valencia, 985 F.2d 758 (5th CGr. 1993).



information he provided.® It did not do so. The plea agreenent
does not prohibit the governnent fromusing the information as it
did: at sentencing for the offense to which King pleaded guilty.*

Rei nforcing our conclusion is the fact that the governnent
offered the information of which King conplains only to correct a
m sinpression left by his testinony, to-wit, that the only drug
transaction in which he was invol ved was the one for which he was
convicted. King' s revel ations about his codefendant indicated that
this was not the case. Under the circunstances, the governnent was
obliged to divulge this information. "[T]he Governnent is free to
negotiate away any right it may have to recommend a sentence.
However, the Governnent does not have a right to nmake an agreenent
to stand mute in the face of factual inaccuracies or to wthhold
rel evant factual information fromthe court."®

King' s second objection |ikew se founders. The pl ea agreenent

permts the governnment to argue for a sentence "which takes into

3 I n determ ni ng whether the terns of a plea agreenent have
been violated, the court nust determ ne whether the governnent's
conduct is consistent with the defendant's reasonabl e under st andi ng
of the agreenent." Valencia, 985 F.2d at , slip op. 2793,
2796.

4 Nor does the governnent's use of the information violate
US S G § 1B1.8, as King erroneously naintains. Section 1Bl1.8
prohi bits the governnment fromusing self-incrimnating information
provi ded pursuant to certain plea agreenents in determning the
appl i cabl e guideline range. Here, the governnent wused the
information only in opposition to King's notion for a downward
departure.

5 United States v. Block, 660 F.2d 1086, 1091-92 (5th Cr
1981), cert. denied, 456 U. S. 907 (1982).




account the conplete conduct of the Defendant."” This is what the
guideline sentence is designed to do.°® We conclude that the
governnent did not breach the pl ea agreenent by suggesting that the
court not sentence bel ow t he guideline range.

AFFI RVED.

6 See U S.S.G 8§ 1B1.3 (relevant conduct); United States v.
Bl anco, 888 F.2d 907 (1st Cr. 1989) (after determ ning applicable
guideline, the court is to determne the applicability of various
of fense |evel adjustnents by |ooking at the offender's actual
conduct); S. Breyer, "The Federal Sentencing CGuidelines and t he Key
Conmprom ses Upon Which They Rest," 17 Hofstra L.Rev. 1 (1988)
(charged offense determ nes base offense level, which in turn is
adj usted by real conduct of the offender).



