UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1453

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

W LLI AM GRANTMYRE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
CR3 90 148 H c/w CR3 90 190 H

June 28, 1993

Bef ore GOLDBERG H GG NBOTHAM AND DAVIS, Circuit Judges.
PER CURI AM !
| .
Wlliam Gantnyre (G antnyre) pleaded guilty to Count 2 of a
t hree-count superseding indictnent charging him with concealing
bankruptcy assets. Gantnyre also pleaded guilty to Count 30 of a
36-count superseding indictnent charging him with wre fraud.

Grantnyre later noved pro se to withdraw his quilty plea. The

district court denied the notion. This appeal foll owed. W
affirm
Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



1.
A

Grantnyre first contends that the district court erred in
denying his notion to withdraw his guilty plea. First, he argues
that his plea was not know ng because the final plea agreenent
differed fromthe draft he approved, and because the presentence
report's loss cal cul ati ons were higher than the figures discussed
during the plea negotiations. Second, he argues that his plea was
i nvol untary because he suffered from enotional stress resulting
fromhis incarceration at the tine he pleaded guilty.

A district court has broad discretion in deciding whether to
allow a defendant to withdraw a quilty plea. Fed. R Cim P.
32(d); United States v. Watson, 988 F. 2d 544, 550 (5th Cr. 1993).
The standard for determ ning whet her a defendant may w thdraw his
guilty plea prior to sentencing is whether "for any reason the
granting of the privilege seens fair and just." U S. v. Carr, 740
F.2d 339, 343 (5th Gr. 1984), cert. denied, 471 U S. 1004 (1985).
This decision calls for consideration of a nunber of factors
i ncl udi ng whether (1) the defendant has asserted his i nnocence; (2)
t he governnent woul d be prejudiced; (3) the defendant has del ayed
in filing his notion; (4) wthdrawal would substantially
i nconveni ence the court; (5) close assistance of counsel was
present; (6) the original plea was knowi ng and voluntary; and (7)
the wi t hdrawal woul d waste judicial resources. Watson, 988 F. 2d at
550. The defendant bears the burden of proof. Carr, 740 F.2d at
344.



In denying Gantnyre's notion to withdraw his plea, the

district court found that G antnyre had failed to carry his burden

on all seven of the above factors. It found that (1) G antnyre did
not fulfill the assertion of innocence factor; (2) "the governnent
woul d suffer prejudice"--it would have to prepare again to try the

case, which involved conpl ex commercial transactions and nunerous
W t nesses, including sone from Canada; (3) G antnyre had "del ayed
[four nmonths] infiling his Wthdrawal Mtion;" (4) "the w t hdrawal
woul d substantially inconvenience the court;" (5) "cl ose
assi stance of able counsel was available to M. Gantnyre at all
times"--Gantnyre was represented by a federal public defender whom
the district court characterized as "one of the abler |awers who
appears in this court;" (6) "the original plea was know ng and
voluntary"--Gantnyre's stress was "nothing out of the ordinary so
far as incarceration is concerned," and was not such that would
interferewith his will;"2and (7) "withdrawal woul d waste j udi ci al
resources.”

Grantnyre argues that the final plea agreenent omtted
provisions that were in the draft plea agreenent. This argunent is
meritless; all of the dropped provisions were beneficial only to
t he governnent. For exanple, the nmain provisionto which Gantnyre
points said: "G antnyre shall submt to polygraph exam nation, if
requested."” This provision allowed the governnent, at its sole

discretion, to require Gantnyre to submt to a polygraph

2At the hearing, Grantnyre unsuccessfully attenpted to call a
United States Marshall to the stand, hoping that she would testify
about Grantnyre's "enotionally and physically exhausted state" at
the time of his arraignnment. However, the court heard testinony
fromGantnyre hinself on this issue.
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exam nation. The other provision to which Gantnyre points, which
provi ded for the government to submt a 8 5K1.1 notion if Gantnyre
provi ded substantial assistance, was replaced by a substantially
simlar provision in the final plea agreenent. Grantnyre al so
contends that the parties to the plea negotiations had referred to
a loss calculation of $1.2 mllion. However he acknow edged in
writing and at his arrai gnnent that he understood that "sentencing
is entirely within the discretion of the court, and that the
defendant's plea of guilty exposes the defendant to the maxi num
penalty prescribed by law." The district court did not abuse its
broad discretion in denying Gantnyre's notion to withdraw his
guilty plea.
B

Grantnyre next contends that the district court failed to
address him personally during the plea colloquy and that the
failure to do so constituted a total failure to address "one of the
core concerns" of Rule 11. Rule 11 mandates that the court address
three core concerns during a guilty plea proceedi ng: 1) whet her the
guilty plea was coerced; 2) whether the defendant understands the
nature of the charges; and 3) whet her the def endant understands the
consequences of the plea. Fed. R Cim P. 11; see US .
Martirosian, 967 F.2d 1036, 1038-39 (5th G r. 1992). Gantnyre's
argunents inplicate the first and, to a | esser extent, the second
core concerns. Wth respect to the first core concern, Rule 11(d)
provi des:

The court shall not accept a plea of gquilty or nolo

contendere without first, by addressing the defendant

personally in open court, determning that the plea is
voluntary and not the result of force or threats or of
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prom ses apart froma plea agreenent. The court shal

al so inquire as to whet her the defendant's willingness to

plead guilty or nolo contendere results from prior

di scussi ons between the attorney for the governnent and

t he defendant or the defendant's attorney.

Fed. R Crim P. 11(d). This requirenment does not lend itself to
"mechani cal rules;" the extent of the inquiry must be dictated by
t he "sound judgnent and di scretion” of the court. United States v.
Dayton, 604 F.2d 931, 938 (5th Cr. 1979) (en banc), cert. denied,
445 U. S. 904, and cert. denied, 445 U S. 971 (1980). Mor eover
"satisfying Rule 11(d) does not require the court to invoke a
"talismanic phrase.'" United States v. Andrews, 918 F.2d 1156
1162 (5th Gr. 1990). Thus, a district court satisfies Rule 11(d),
even if it does not use that rule's exact |anguage, "when it
exposes to public viewthe terns of any plea agreenent and ensures
that the plea is voluntary." Andrews, 918 F.2d at 1162-63.

The transcript of Gantnyre's arraignnent reveals that the
district court's questioning adequately addressed the core concerns
of Rule 11. The follow ng exchange took place after the Assistant
U S. Attorney summarized the plea agreenent in open court:

The Court: M. Gantnyre, do you have any
guestions about this Plea Agreenent which has

j ust been read?

M. Stickney (Counsel for Grantnyre): No, Your
Honor .

The Court: You signed it?

Grantnyre: Yes, sir, | did.
The Assistant U S. Attorney then sunmarized, on the record, an
acknow edgnent of rights form which G antnyre had executed. The
summary specified that Gantnyre acknow edged his rights to a

speedy trial, to call and cross exam ne w t nesses and cross exani ne
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the Governnent's witnesses, to be represented by an attorney, and
to plead not guilty and goto atrial in which the governnent would
have to prove him guilty beyond a reasonable doubt. The
governnent's summary of the formfurther specified that G antnyre
under st ood the charges agai nst him his maxi nrum puni shnent under
the agreenent (ten years in prison for both indictnents and a
$500, 000 fine and a mandat ory speci al assessnment of $100), that the
court could inpose up to three years of supervised rel ease, that he
woul d be sentenced under the guidelines, and that his sentencing
was wthin the discretion of the court. After this summary, the
foll ow ng exchange took pl ace:

The Court: Now, M. Grantnyre, with respect to

t hat Acknow edgenent whi ch Gover nnment counse

has just read, do you agree with what M.

Senerote is telling ne about it?

Grantnyre: Yes, sir.

The Court: Did you sign it?

Gantnyre: | did, sir.

The Court: Do you have any questions, M.

Grantnyre, about either the Pl ea Agreenent or

t he Acknow edgenent ?

Grantnyre: No, Your Honor.

The Court Do you want the Court to accept the
Pl ea Agreenent?

Grantnyre: Yes, Your Honor.
After having the factual resune read, the court further questioned
G ant nyr e:

The Court: M. Grantnyre, with respect to that

Factual Resune' which has just been read it

shows that you signed it. |Is that correct?

Grantnyre: Yes, sir.



The Court: |Is the Factual Statenent correct?
Grantnyre: Yes, sir.

The Court: Are there any changes you want nade
init?

Grantnyre: No, sir.
The court concl uded the plea colloquy by gaining the assurances of
Gantnyre's attorney that Gantnyre's plea was knowing and
vol unt ary:

The Court: [I]n your judgnent is this a

voluntary plea of guilty to each of the two

count s?

M. Stickney: It is, Your Honor.

The Court: And in your opinion is it
under st andi ngly made by M. Gantnyre[ ?]

M. Stickney: It is, Your Honor.
In addition, the transcript shows that Grantnyre had conpl et ed hi gh
school and two years of college. Thus, at the conclusion of the
arraignnent, the court found that "the plea of guilty to Count 2 in
90- 148 and to Count 30 in 90-190 is voluntarily and intelligently
made. "

Thi s pl ea col l oquy resenbl es the plea coll oquy that took pl ace
in United States v. Taylor, 814 F.2d 172, 174 (5th Gr. 1987). 1In
Taylor, we found that Rule 11(d) had been satisfied where "the
trial court questioned [the defendant] extensively before accepting
his guilty plea, the defendant "stated that he was a college
graduate and had attended |aw school," the defendant "expl ai ned
that he had consulted with his attorneys about his guilty plea and
t hat he was aware of what was going on," the defendant "stated that

he was pl eadi ng guilty because he was guilty and not because of any



threats or prom ses,"” and the court inforned the defendant of the
rights he was foregoing by pleading guilty and explained the
maxi mum penalty that could be inposed. Taylor, 814 F.2d at 174.
The only possible difference between the colloquy in this case and
that in Taylor is that no references were nade in this case to
"threats or promses." However, Gantnyre told the district court
that he wanted the court to accept his plea agreenent, that the
factual resume was correct, and that he had no questions about the
pl ea agreenent, the acknow edgenent form or the factual resune.
Therefore the district court satisfied Rule 11 even though it did
not invoke the exact |anguage of Rule 11(d).
L1l
For the reasons stated above, we affirm Gantnyre's

convi cti on.

AFFI RVED.



