IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1448
Summary Cal endar

IN THE MATTER OF: CARL A STERLI NG AND REG NA A. STERLI NG
Debt or s.
CARL H. STERLI NG & REG NA A. STERLI NG
Appel | ant s,
V.

THE FI RST | NTERMVARK, | NC.
Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91 Cv 1896 @

(Novenber 19, 1992)

Bef ore GARWOOD, JONES, and EM LI O GARZA, Circuit Judges.!?
EDITH H JONES, G rcuit Judge:

Thi s appeal arises fromthe bankruptcy and district court
judgnents finding the debtors |iable for a nondi schargeabl e debt
owed to the First Intermark under the Perishable Agricultural
Comodities Act. Finding the creditor's claimbarred by a previous

state court suit, we reverse.

. Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal profes-
sion." Pursuant to that Rule, the court has determned that this
opi ni on shoul d not be published.



Carl and Regina Sterling were the owners and operators of
Rocky's Produce, Inc., a corporation engaged in the business of
buyi ng and selling agricultural produce. The conpany fell upon
hard tinmes and filed a voluntary petition under Chapter 7 of the
Bankruptcy Code in Decenber 1989. In July, 1990 First Intermark
and other creditors of Rocky's Produce agreed to a settlenent of
their clains against the estate, distributed the funds they were
able to obtain from the liquidation, and released their clains
agai nst each other and the debtor, but reserved their rights under
the Perishabl e Agricultural Comodities Act (PACA), 7 U.S.C. §8 499a
et seq.

A nonth earlier, the First Intermark, Inc., sued the
Sterlings in state court to enforce |oan guarantees that the
Sterlings had executed for the benefit of First Intermark. The
state court suit resulted in a default judgnent against the
Sterlings, and in Cctober 1990, the Sterlings filed for personal
bankrupt cy under Chapter 7. In the Sterlings' personal bankruptcy
proceedi ng, First Intermark sought a judgnent under the terns of
the PACA statutory trust provisions and a declaration that these
clains were nondischargeable under section 523(a)(4) of the
Bankruptcy Code. The bankruptcy court granted sumrary judgnent in
favor of First Intermark, and the district court affirmed. On
appeal, the Sterlings claimthat the district court erred (1) in
determ ning that the PACA trust claimwas a "core proceedi ng" under

28 U.S.C. 8 157, (2) in msinterpreting the settlenent and rel ease



provisions, and (3) in failing to apply the doctrine of claim
precl usi on.

The Sterlings' assertion that the PACA trust claimcould
not be determ ned by the bankruptcy court because it was not a core
proceeding is incorrect. It is inconsistent with the Sterlings'
Motion to Dismss and Oiginal Answer, which admtted that First
Intermark's clains are a core proceedi ng under 28 U.S.C. § 157. In

any event, the district court had power to hear and deci de these

clains. See In re Southland + Keystone, 132 B.R 632, 638-39 (9th
Cir. BAP 1991); see also John M H mel berg & Mtchell H. Stabbe,
1984 PACA Anendnents After Six Years: Producing Sellers' Trust and

Lenders' Disqust, 43 Ark. L. Rev. 523 (1990).

The Sterlings' claimthat the bankruptcy court and the
district court msinterpreted the provisions of the Conprom se and
Settlenment Agreenent is |ikew se unfounded. That docunent clearly
provided that to the extent that First Intermark's PACA trust
claims were not satisfied as a result of the settlenent, First

Intermark did "not release their respective rights to pursue and
assert their respective PACA trust clains against any person or
entity not a party to this Agreenent, in order to obtain full and
conpl ete paynent of such PACA trust clains.” The Sterlings were
not a party to this agreenent. The bankruptcy court and the
district court properly ruled that the Conprom se and Sett!| enent

Agreenent did not release the Sterlings fromFirst Intermark's PACA

trust claim



The final issue is whether principles of res judicata
barred the bankruptcy court from adjudicating First Intermark's
PACA claim in the context of a nondischargeability adversary
proceeding. By federal statute, the judicial proceedings of any
court of any state shall have the sane full faith and credit in
every federal court as they have in the courts of the state from
which they are taken. 28 U S.C. 8§ 1738. Therefore, a state court

j udgnment has the sane preclusive effect in federal court that the

judgnent would have in state court. Mgra v. Warren Gty Schoo

District Board of Education, 465 U. S. 75, 81, 104 S. C&. 892, 896,

79 L. Ed. 2d 56 (1984). Consequently, we | ook to Texas | aw regardi ng
claimpreclusion to determ ne whether First Intermark's PACA suit
woul d have been barred in Texas. |In Texas, the doctrine of claim
precl usion "prevents the relitigation of a clai mor cause of action

that has been finally adjudicated, as well as related matters that,

wth the use of diligence, should have been |itigated in the prior

suit." Barr v. Resolution Trust Corp., SW 2d |, 1992

WL. 233648, at *1 (Tex. Sept. 23, 1992) (enphasis added); G acia
v. RC Cola-7-Up Bottling Co., 667 S.W2d 517, 519 (Tex. 1984);

Bonniwell v. Beech Aircraft Corp., 663 S.W2d 816, 818 (Tex. 1984).
For twenty years the Texas courts struggled for a satisfactory

approach to claim preclusion. See Giffin v. Holiday lInns of

Anerica, 496 S.W2d 535 (Tex. 1973) (precluding "issues of fact

actually litigated and determ ned"); Westinghouse Credit Corp. v.

Kownsl ar, 496 S.W2d 531 (Tex. 1973) (adopting a pure policy
approach); Texas Water Rights Commin v. Crow lron Wrks, 582 S. W 2d




768 (Tex. 1979) (barring clains which "arise out of the sane
subject matter and which mght have been litigated in the first
suit"); Gacia, 667 SSW2d at 519 (barring clainms which arise out

of the sane set of facts and which could have been practicably

litigated in the first lawsuit). In Barr v. Resolution Trust
Corp., the Texas Suprene Court fornmally adopted the transacti onal
approach and stated: "A subsequent suit will be barred if it

arises out of the sane subject nmatter of a previous suit and[,]
t hrough the exercise of diligence, could have been litigated in a
prior suit." Barr, S W2d at __, 1992 WL. 233648, at *4.

First Intermark does not argue that its PACA trust claim
arose out of a different subject matter fromthe state court suit.
Instead, First Intermark argues that it could not have maintai ned
its PACA trust claimin the state court action "because state
courts lack the requisite subject matter jurisdiction over such
actions." First Intermark's assertion that its PACA trust claim
was wWthin the exclusive jurisdiction of the federal courts, if
correct, would defeat the Sterling's assertion that the PACA trust
claimwas barred by the doctrine of claimpreclusion. See e.q.,

Marrese v. Anerican Acadeny of O thopedi c Surgeons, 470 U. S. 373,

382-83 & n.3, 105 S. C. 1327, 1333-34 & n.3, 84 L.Ed.2d 274
(1985). It is therefore necessary, in the absence of any support-
ing authority cited by First Intermark, to determ ne whether the
Perishable Agricultural Commopdities Act provides for exclusive

federal jurisdiction.



It is axiomatic that under our federal system"the States
possess sovereignty concurrent with that of the Federal Governnent,
subject only to limtations inposed by the Suprenecy d ause."

Tafflin v. Levitt, 493 U S. 455, 458, 110 S. . 792, 795, 107

L. Ed. 2d 887 (1990). Under this system the state courts have
"I nherent authority" and are "presunptively conpetent” to adjudi -
cate clains arising under federal law. Tafflin, 493 U S. at 458,

110 S. ¢C. at 795; @lf Ofshore Co. v. Mbil Gl Corp., 453 U.S.

473, 477-78, 101 S. C. 2870, 2874-75, 69 L.Ed.2d 784 (1981)
Charl es Dowd Box Co. v. Courtney, 368 U.S. 502, 507-08, 82 S. C

519, 522-23, 7 L.Ed.2d 483 (1962). In @l f Ofshore, the Suprene

Court stated

In considering the propriety of state-court
jurisdiction over any particular federal
claim the Court begins with the presunption
that state courts enjoy concurrent jurisdic-
tion. Congress, however, may confine juris-
diction to the federal courts either explic-
itly or inmplicitly. Thus, the presunption of
concurrent jurisdiction can be rebutted by an
explicit statutory directive, by unm stakabl e
inplication fromlegislative history, or by a
clear inconpatibility between state-court
jurisdiction and federal interests.

453 U.S. at 478, 101 S. C. at 2875 (citations omtted); see

daflin v. Houseman, 93 U S 130, 136-37, 23 L.Ed. 833 (1876)
(stating that state courts have concurrent jurisdiction "where it
is not excluded by express provision, or by inconpatibility inits
exercise arising fromthe nature of the particul ar case").
Because none of these factors are present with respect to
the PACA trust claimbrought by First Intermark, the Texas state
courts retained their presunptive jurisdiction to adjudicate the

6



claim Although the Act provides for federal jurisdiction, see 7
US C 8 499e(c)(4), this jurisdictional grant is "perm ssive, not
mandatory, for '[t]he statute does not state nor even suggest that
such jurisdiction shall be exclusive.'" Tafflin, 493 U S. at 460,
110 S. C. at 796 (quoting Dowd Box, 386 U. S. at 506, 82 S. Ct. at
522). Moreover, we find no inplication from the |egislative
hi story that Congress intended to confer exclusive jurisdiction on

the federal courts. See H R Rep. No. 543, 98th Cong., 2d Sess.

(1984), reprinted in 1984 U S.C.C A N 405, 410. Nor do we find a
clear inconpatibility between state-court jurisdiction and federal

interests. See Tafflin, 493 U. S. at 463-64, 110 S. C. at 797-98;

@l f Ofshore, 453 U.S. at 483-84, 101 S. C. at 2877-78. Because

First Intermark's PACA trust claimwas not wthin the exclusive
jurisdiction of the federal courts, it could have been brought in
the state court action against the Sterlings. Consequently, under
Texas | aw t he PACA trust clai mwould be barred by clai mpreclusion
in the Texas courts. First Intermark's PACA trust claim was,
therefore, also barred in federal court.

For these reasons, the judgnents of the district and

bankruptcy courts are REVERSED



