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PER CURI AM *
Robert Lang, a federal prisoner, appeals the district

court's dismssal of his pro se, in fornma pauperis civil rights

conplaint as frivolous pursuant to 28 U S.C. § 1915(d). For the

follow ng reasons, we affirmthe dismssal in part, reverse the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



dismssal in part, and remand for proceedi ngs consistent with

t hi s opi nion.

. BACKGROUND

A The I nmate Financial Responsibility Program

In 1987, the federal prison systeminplenented the |Innate
Fi nanci al Responsibility Program (I FRP), now codified at 28
C.F.R 88 545.10 and 545.11 (1992), to "encourage[] each
sentenced inmate to neet his or her legitimte financi al
obligations.” The program provides for prison staff nenbers to
work with inmates to develop a "financial plan,” with the goal of
fulfilling specific financial obligations.? The inmate is then
responsi bl e for making the paynents required under the plan and
for providing docunentation of the paynents. 1d. at 8§ 545.11(b).
Paynents nay be made fromthe earnings of the inmate within the
institution or fromoutside resources. See id. The inmate's
participation in the programis reviewed each tine prison staff
assesses the inmate's denonstrated | evel of responsi bl e behavior.

Id. at 8§ 545.11(c).

1" The program provides that the financial plan shal
include the follow ng obligations, in order of priority:

(1) Special Assessnents inposed under 18 U . S.C. § 3013;
(2) Court-Ordered [restitution];
(3) Fines and court costs;
(4) State and local court obligations; and
(5 O her federal governnent obligations.
28 CF.R 8 545.11(a) (1992).



Ef fective January 2, 1990, the Departnent of Justice added a
m ni mum paynment provision to the IFRP. See 54 Fed. Reg. 49944-45
(1989). The paynent provision was anended in 1991. See 56 Fed.
Reg. 23476-77 (1991). It now provides, in part:

Ordinarily, the m ni num paynent for non- UNI COR and

UNICOR grade 5 inmates will be $25.00 per quarter.

Thi s paynent may exceed $25.00, taking into

consideration the inmate's specific obligations,

institution resources and conmmunity resources.
28 CF.R 8 545.11(b)(1) (1992).

The 1991 anendnent al so added a specific subsection to the
| FRP addressing the effects of nonparticipation in the program
See 56 Fed. Reg. 23476-77 (1991). As anended, the | FRP provides
that the "[r]efusal by an inmate to participate in the program or
to conply with the provisions of his plan shall ordinarily
result” in nine specific sanctions. 28 CF. R 8 545.11(d).

These sanctions i ncl ude:

(1) \Where applicable, the Parole Comm ssion wll be
notified of the inmate's failure to participate,;

(2) The inmate will not receive any furl ough (other than
possi bly an energency furl ough);

(3) The inmate will not receive performance pay above the
mai nt enance pay | evel, or bonus pay, or vacation pay;

(4) The inmate will not be assigned to any work detali
outside the secure perineter of the facility;



(5) The inmate will not be placed in UNICOR [?] Any innate
assigned to UNICOR who fails to nmake adequate progress
on his/her financial plan will be renoved from UN COR,
and once renoved, may not be placed on a UNICOR waiting
list for six nonths. Any exceptions to this require
approval of the \Warden;

(6) The inmate will not be permtted to purchase any itens
in excess of the nonthly spending limtation, including
speci al purchase itens |ike sports equi pnent, hobby
crafts, etc.;

(7) The inmate will be quartered in the | owest housing
status (dormtory, double-bunking, etc.);

(8 The inmate will not be placed in a community-based
progr am

(9) The inmate will not receive a release gratuity unless

approved by the \Warden.
28 C.F.R § 545.11(d).?

Thus, under Bureau of Prison regulations, an innate's
"refusal to participate" in the | FRP can have vari ous
consequences. The prisoner ordinarily will be unable to obtain
performance pay above the mai ntenance pay |level, which is
approximately five dollars per nonth, or fifteen dollars per

quarter. And, if the prisoner is indigent, he or she wll

2 The Departnent of Justice operates Federal Prison
| ndustries, Inc. (UNICOR) to provide industrial jobs for innates
confined in federal institutions. The work is designed to
provide inmates the opportunity to acquire know edge, skills, and
work habits that will be of use when the inmate is rel eased from
prison. Inmates with UNICOR jobs earn considerably hi gher wages
than those with non-UNICOR jobs. See 28 C F.R 88 345. 10-345. 26
(1992).

3 As originally adopted, the | FRP provided for only two
specific sanctions: (1) the inmate's progress on his or her plan
woul d be reported to the parole comm ssion and (2) an i nmate who
failed to denonstrate financial responsibility could neither hold
a UNI COR work assignnent nor receive perfornmance pay above the
mai nt enance pay level. See 52 Fed. Reg. 10529 (1987).
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probably be unable to neet the m ni mum paynent requirenent of
twenty-five dollars per quarter. This failure, it appears, could
in turn result in nore serious sanctions, such as the
post ponenent of the prisoner's parole date or the denial of any
furl ough.
B. Lang' s Conpl ai nt

On Decenber 6, 1991, Robert Lang, a federal prisoner who, as
part of his sentence, had been assessed a fine of $1,650, filed a
pro se conplaint against prison admnistrators. Lang alleged
that, because he is indigent and unable to pay the twenty-five
dollar m nimum quarterly paynent towards his court-ordered
speci al assessnent, the inposition of the sanctions "ordinarily"
resulting fromthe "refusal" to participate in the |IFRP viol ates
his constitutional rights. |In particular, Lang conpl ained (1)
that the m ni nrum paynent provision of the | FRP viol ates the equal
protection guarantee of the Fifth Amendnent due process cl ause,
(2) that the he had been or woul d be sanctioned under the | FRP
W t hout due process of law, (3) that the | FRP subjects innates
like himto involuntary servitude in violation of the Thirteenth
Amendnent, and (4) that prison adm nistrators had conspired to
deprive himof constitutional rights in violation of 18 U S.C. 8§
241. Lang sought declaratory and injunctive relief, as well as

nonet ary damages in the anmount of $75, 000.*

4 On the same day, Lang also filed a notion for class
certification and a notion for a tenporary restraining order
(TRO or prelimnary injunction. Lang specifically sought to
assert the specified constitutional clains on behalf "of al
persons who have been, will be or [are] in the present being
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The district court referred Lang's conplaint to a
magi strate, who propounded interrogatories to Lang. The
magi strate specifically inquired (1) whether Lang had ever been
denied rel ease on parole as a result of his failure to
participate in the IFRP, (2) whether Lang had ever refused the
of fer of a UNICOR job assignnent that woul d have provided him
wth incone sufficient to satisfy the | FRP m ni nrum paynent
provi sion, and (3) whether Lang had exhausted his adm nistrative
remedies. Wth respect to the magistrate's first question, Lang
responded that, although he did not know for certain, he believed
that his failure to nake m ni num | FRP paynents woul d affect his
parole date. As for the magistrate's inquiry about offers of a
UNI COR job, Lang responded: "I refused no assignnent." Finally,
in response to the magistrate's question about his pursuit of
adm ni strative renedi es, Lang attached docunentation indicating
that he had i ndeed exhausted that avenue for obtaining relief.
The magi strate presuned that Lang, because of his status as
a federal prisoner, was attenpting to state a clai munder Bivens

V. Six Unknown Named Agents of Federal Bureau of Narcotics, 403

U.S. 388 (1971).° Based on his responses to the interrogatories,

af fected and subject to [the IFRP]." He further sought a
prelimnary injunction restraining the enforcenent of the |IFRP
Al t hough the district court never ruled on Lang's notion for
class certification, the district court ultimtely denied Lang's
nmotion for a TRO and prelimnary injunction. Lang has not
appeal ed the denial of this l[atter notion.

51t should be noted that Lang objected to the nagistrate's
presunption that he was proceedi ng under Bivens as being
"unwarranted and erroneous."” Although it is not entirely clear,
Lang appears to argue that he is proceeding only under 18 U S. C.
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however, the magi strate concluded that Lang's clainms had no
arguabl e basis in |aw and recommended di sm ssal under 28 U S.C. §
1915(d). In support of its conclusion that Lang's clainms were
legally frivolous, the magi strate noted that, "although the
validity of the [IFRP] has yet to be addressed by the United
States Court of Appeals for the Fifth Grcuit, other federal
courts . . . are uniformin concluding that it does not violate a
federal prisoner's civil rights.” |In addition, with respect to
Lang' s due process claim the nagistrate reasoned that Lang "has
no interest of a constitutional magnitude in many of the
privileges of which he mght be deprived due to his failure to
participate in the [IFRP]." The magistrate did not separately
address Lang's equal protection claim his involuntary servitude
claim or his claimunder 18 U S.C. § 241.

The district court, after independently review ng the
record, the magistrate's report, and Lang's objections, adopted
the findings and concl usions of the magi strate judge and
di sm ssed Lang's conplaint with prejudice. Lang tinely filed a

noti ce of appeal.®

8§ 241 and under the judicial review provision of the
Adm ni strative Procedure Act, 5 U S.C. § 702.

Construing Lang's conpl aint broadly, as we nust, we agree
that Lang is essentially asserting constitutional tort clains.
After all, he seeks not only injunctive relief, but also noney
damages. And, it is by now clear that a person may bring a
Bi vens action against federal officials who have violated his or
her Fifth Amendnent due process or equal protection rights. See
United States v. Burzynski Cancer Research Institute, 819 F.2d
1301, 1308 (5th Gr. 1987), cert. denied, 484 U S. 1068 (1988).

6 Shortly after he perfected this appeal, Lang filed a
motion for a TROor prelimnary injunction with this court. The
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1. SECTION 1915(d) DI SM SSALS

28 U.S.C. 8 1915(d) authorizes a federal court to dismss a

conplaint filed in fornma pauperis "if the allegation of poverty

is untrue, or if satisfied that the action is frivolous or
malicious.”" A conplaint is "frivolous" within the neani ng of
section 1915(d) if "it lacks an arguable basis in either |aw or

fact." Neitzke v. Wllianms, 490 U S. 319, 325 (1989). According

to the Suprenme Court, section 1915(d) gives a federal court "not
only the authority to dism ss a claimbased on an indi sputably
meritless | egal theory, but also the unusual power to pierce the
veil of the conplaint's factual allegations and dism ss those

cl ai ne whose factual contentions are clearly baseless.” 1d. at
327.

A conpl ai nt should be dism ssed for being "legally
frivolous" only inlimted circunstances. |ndeed, the Suprene
Court has indicated that |egal frivol ousness, in the context of
section 1915(d), "refers to a nore limted set of clainms than
does Rule 12(b)(6)" of the Federal Rules of Cvil Procedure. |d.
at 329; see also id at 331 (holding that a conplaint is not
automatically frivolous wthin the neaning of section 1915(d)

because it fails to state a claim. Simlarly, this court has

indicated that a conplaint is legally frivolous when it involves

nmoti on was deni ed. Lang subsequently filed another notion, which
we now deny. Although we have the authority under 28 U S. C. 8§
1651(a) to grant injunctive relief, such authority should be
invoked only in extrenme cases. See Stell v. Savannah Chat ham
County Bd. of Ed., 318 F.2d 425, 426 (5th Cr. 1963), cert.
denied, 376 U. S. 908 (1964). This is not such a case.
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the "nmere application of well-settled principles of |aw Moor e

v. Mabus, 976 F.2d 268, 271 (5th Gr. 1992); see also Parker v.

Fort Worth Police Dep't, 980 F.2d 1023, 1024 (5th Cr. 1993) (a

conplaint that fails to state a claimunder Rule 12(b)(6) may
nonet hel ess have an arguable basis in | aw and hence not be
frivolous). For exanple, a conplaint would be legally frivol ous
if "it is clear that the defendants are imune fromsuit" or if
the plaintiff alleges "infringenent of a |egal interest which
clearly does not exist." Neitzke, 490 U S. at 327.

A conpl aint should be dismssed as "factually frivol ous," by
contrast, if the facts alleged are clearly basel ess, fanciful,

fantastic, or del usional. See Denton v. Hernandez, 112 S. C

1728, 1733 (1992). "[A] finding of factual frivolousness is
appropriate when the facts alleged rise to the |level of the
irrational or the wholly incredible.” 1d. A conplaint is not
factually frivolous, however, "sinply because the court finds the
plaintiff's allegations unlikely." 1d. After all, the section
1915(d) frivolous determ nation "cannot serve as a factfinding
process for the resolution of disputed facts." 1d.

We review section 1915(d) di sm ssal s--whet her based on a
determ nation that the conplaint is legally or factually

frivol ous--for abuse of that discretion. See Denton, 112 S. Ct

at 1734; Moore, 976 F.2d at 270. In determ ning whether a
district court has abused its discretion, we consider, anong
ot her things, whether (1) the plaintiff is proceeding pro se, (2)

the court inappropriately resolved genuine issues of disputed



fact, (3) the court applied erroneous |egal conclusions, (4) the
court has provided a statenent of reasons which facilitates
intelligent appellate review, and (5) any factual frivol ousness
coul d have been renedi ed through a nore specific pleading.
Denton, 112 S. C. at 1734; Myore, 976 F.2d at 270. The | ower
court's legal conclusions are especially inportant in the context

of dism ssals based on |egal frivol ousness.

I11. THE DI SM SSAL OF LANG S COVPLAI NT

As di scussed above, Lang's conplaint raises four specific
chall enges to the IFRP. He first argues that prison
adm ni strators, by enacting and inplenenting the | FRP
regul ati ons, have conspired to deprive himof constitutional
rights. He also contends that the IFRP and its m ni nrum paynment
provi sion effectively subjects himto involuntary servitude in
violation of the Thirteenth Anendnent. |In addition, Lang argues
that the application of the m ni nrum paynment provision to
i ndigents violates the equal protection conponent of the Fifth
Amendnent due process clause. Finally, Lang conplains that the
sanctions "ordinarily resulting" froman inmate's refusal to
participate in the | FRP are inposed w thout due process of |aw
We address of each of these contentions in turn to determ ne
whet her the district court abused its discretion in dismssing
Lang's conplaint as frivol ous.

A Crimnal Conspiracy Caim
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Wth respect to Lang's crimnal conspiracy claimunder 18
US C 8§ 241, we hold that the district court acted well within
its discretion in dismssing the claimas legally frivol ous.
Section 241, which crimnalizes conspiracies to deprive a person
of "any right or privilege secured to himby the Constitution or

laws of the United States," does not give rise to a private cause

of action. Cok v. Cosentino, 876 F.2d 1, 2 (1st Cr. 1989).

Accordingly, Lang's claimunder this statute is patently
frivol ous and was properly dism ssed pursuant to section 1915(d).
B. | nvol untary Servitude C aim

We al so agree that Lang's claimof involuntary servitude, as
he has alleged it, has no arguable basis in law. It may be true,
as Lang argues, that a prisoner who has not been sentenced to
hard | abor retains a Thirteenth Arendnent right to be free of

i nvoluntary servitude. See Watson v. G aves, 909 F.2d 1549, 1552

(5th Gr. 1990). This right is violated, however, only if the
pri soner has, or believes he has, no way to avoid conti nued
service. 1d. "A showng of conpulsionis thus a prerequisite to

proof of involuntary servitude." [d. (quoting Flood v. Kuhn, 316

F. Supp. 271, 281 (S.D.N. Y. 1970), aff'd, 443 F.2d 264 (2d Cr.
1991), aff'd on other grounds, 407 U S. 258 (1972)). Wen a

pri soner has a choice about continued service, even though it is
a painful one, there is no involuntary servitude. Watson, 909
F.2d at 1552.

Here, Lang has not even alleged that prison admnistrators

have conpelled himto work so that he can nmake | FRP paynents; on

11



the contrary, the gravanen of his conplaint is that he has been
subj ected to various sanctions because he did not (and was not
allowed to) participate in the IFRP. Thus, Lang has not only
failed to allege that he was conpelled to continue service, but
al so that he served at all. Wile the sanctions that Lang has
all egedly suffered nmay i ndeed be painful, they do not by
thenselves give rise to a claimfor involuntary servitude under
the Thirteenth Anmendnent. Accordingly, we conclude that the
district court did not abuse its discretion in dismssing Lang's
i nvoluntary servitude claimas "indisputably neritless.”
C. Equal Protection C aim

Lang' s equal protection claimpresents a nore difficult
question. Lang contends that the | FRP, as adm ni stered by prison
officials, requires each inmate with court-ordered financi al
obligations to pay a m ni mum of twenty-five dollars per quarter,
regardl ess of his financial resources.’” Because he is indigent
and unable to nmake the required m ni num paynent, Lang contends
that the sanctions authorized by the program are being i nposed as
a result of his indigency, and in violation of the equal

protection guarantee of the Fifth Amendnent due process cl ause.

" Lang nmakes specific reference to two Bureau of Prisons
directives inplenenting the | FRP--Program St atenent 5380. 2, dated
May 15, 1991 and Institution Supplenent SEA 5380.1(c), dated June
15, 1991. The Institution Supplenent provides, in relevant part:

The I nmate Financial Responsibility Program has a

m ni mum nont hly paynent for both Non-UN COR and UNI COR
workers. . . . The mninmum nonthly paynment for Non-
UNICOR inmates is $25 per quarter. The m ni mum paynment
may exceed $25 per quarter, depending on the inmate's
financi al resources.
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"The essence of an equal protection claimis that other
persons simlarly situated as is the claimant unfairly enjoy
benefits that he does not or escape burdens to which he is

subjected.” United States v. Cronn, 717 F.2d 164, 169 (5th Gr.

1983), cert. denied, 468 U S. 1217 (1984). Moreover, under

settled equal protection jurisprudence, "a | aw nondi scrim natory
on its face may be grossly discrimnatory in its operation.”

Giffinwv. Illinois, 351 U S 12, 17 n.11 (1956). And, while we

recogni ze that indigency is not a suspect class for purposes of

equal protection review, see Maher v. Roe, 432 U S. 464, 470-71

(1977), the disparate treatnment of indigents can give rise to a

valid equal protection claim See, e.qg., Wllians v. Illinois,

399 U. S. 235, 242 (1970) (holding that the state nay not subject
a certain class of convicted defendants to a period of

i npri sonment beyond the statutory maxi num sol ely because of their
i ndi gency).

The district court neverthel ess concluded that Lang' s equal
protection claimhas no arguable basis in law. The court first
noted that, while this circuit has not addressed the validity of
the IFRP, other federal courts "are uniformin concluding that it
does not violate a federal prisoner's civil rights." Finding
nothing in the pleadings "which would cause it to question the

deci sion reached by those other courts,” the district court
summarily concluded that Lang's clains also were neritless.
This reasoning, in our view, does not provide an adequate

basis for the dismssal of Lang's equal protection claim Not
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only does it fail to address the claimin a manner that
facilitates appellate review, it acknow edges that Lang's equal
protection claimpresents issues that are unresolved in this
circuit. D smssal of such clains pursuant to section 1915(d) is
general ly inappropriate. See Myore, 976 F.2d at 271 (hol di ng
that section 1915(d) dism ssal was inproper where pro se
conplaint raised issues that were res nova in this circuit and

whi ch did not involve the nere application of well-settled

principles of law); see also Guti v. I.N.S., 908 F. 2d 495, 496
(9th Gr. 1990) (section 1915(d) dism ssal was inproper where
there was no controlling Suprenme Court or Ninth Grcuit authority
requiring a holding that the facts alleged failed to state an
arguable clain.

In addition, our review of the decisions relied upon by the
district court reveals that they do not necessarily foreclose the
specific equal protection challenge raised by Lang. |In Johnpol
v. Thornburgh, 898 F.2d 849, 851 (2d Cr.), cert. denied, 111 S

. 63 (1990), the Second GCrcuit rejected a constitutional
challenge to the authority of the Bureau of Prisons to coll ect
money owed for civil judgnents, and in doing so, stated that "the
| FRP serves valid penological interests.” The Johnpoll court did
not, however, have occasion to consider whether the m ni num
paynment provision of the | FRP, because it allegedly discrimnates
agai nst indigents, violates the equal protection guarantee of the
Fifth Amendnent. Nor does the Third G rcuit's decision in James
V. Quinlan, 866 F.2d 627 (3d Cir.), cert. denied, 493 U S. 870
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(1989), foreclose Lang's equal protection claim There, the
Third Grcuit rejected inmates' claimthat their Fifth Anmendnment
right to due process of |aw was viol ated when they were forced,
under threat of losing their job assignnent, to sign

aut hori zations giving prison authorities the power to wthhold
fifty percent of their prison wages and apply it toward their
obligations. |[d. at 629. 1In rejecting this due process claim
the Third Crcuit held that the inmates had no |iberty or
property interest in their current job assignnent. See id. at
629-30. More inportantly, however, in the two cases in which

i ndi gent inmates squarely rai sed equal protection challenges to
| FRP provisions, the courts did not reach the nerits of the

i nmat es' cl ai ns. See Perez-Caraballo v. United States, 784 F.

Supp. 941, 944-45 (D.P.R 1991) (declining to address i ndigent
inmate's equal protection claimbecause i nmate had not exhausted

his adm nistrative renedies); Prows v. United States Dep't of

Justice, 704 F. Supp. 272, 274 (D.D.C. 1988) (failing to address
i ndigent inmate's equal protection challenge where Program
Statenent 5380.1, which inplenented | FRP, was held invalid),
aff'd, 938 F.2d 274 (D.C. Cr. 1991).

Finally, because the district court did not separately
address Lang's equal protection challenge, we cannot say with any
certainty that it did not resolve disputed fact issues. In
particular, it is unclear whether the district court, when it
eval uated Lang's equal protection claim accepted as true Lang's

all egation that he had not been offered a job assignnent that
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woul d have allowed himto nmake the twenty-five dollar per quarter
m ni mum paynent. Al though there is evidence in the record
suggesting that Lang refused a UNICOR job, Lang specifically
deni es refusing any assignnent. |If Lang's allegations are true,
then it is at |east arguable that he has stated a cogni zabl e
equal protection claim?®

Accordingly, while we express no view on Lang's ability to
prevail on his equal protection challenge to the IFRP's m ni num
paynment provision (or even on his ability to withstand a notion
for summary judgnent), we hold that the district court abused its
discretion in dismssing the challenge as legally frivolous. It
may be true that the I FRP generally serves |egitinmate penol ogi cal

interests. The specific question Lang appears to be raising,

8 O course, Lang will ultimately have the burden of
denonstrating that the | FRP di scri m nates agai nst indigents.
That is, he will have to denonstrate that prison adm nistrators,
ininplementing the IFRP, require indigent inmates to pay twenty-
five dollars per quarter without first (a) offering themjob
assignnents that would all ow such paynents to be nade, or (b)
otherwi se allowing themto obtain an exenption fromthe sanctions
ordinarily resulting froma refusal to participate. Cf. Chavez
V. Housing Auth. of Gty of El Paso, 973 F.2d 1245, 1248 (5th
Cr. 1992) (where plaintiff was challenging facially neutral
regul ati on on equal protection grounds, plaintiff had burden of
denonstrating a classification schene).

We note, however, that at each stage of the IFRP s

evol ution, commenters have raised the issue of the prograns

i npact on indigent inmates. See 52 Fed. Reg. 10528 (1987) ("A
coment er suggested that, to make the [rule] fairer, in |light of
t he consequences of non-conpliance, the rule should allow for

legitimate indigency clains."); 54 Fed. Reg. 49944 (1989) ("A
comenter stated that the | FRP puni shes indigent inmates .

."); 56 Fed. Reg. 23476 (1991) ("One commenter stated that t he
exi sting policy and proposed revisions fail to take into account
i ndigent inmates and the | ack of earning potential in federal
penitentiaries, particularly with respect to i nmates who receive
mai nt enance pay . . . .").
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however, is whether requiring indigent inmates to pay twenty-five
dollars per quarter--w thout affording themthe opportunity to
earn that anount or to otherw se obtain an exenption--viol ates
the equal protection conponent of the Fifth Amendnent due process
clause. This question has not been decided in this or in any
other circuit. Moreover, it appears that the district court may
have resol ved disputed fact issues in sunmarily rejecting Lang's
equal protection claim Under these circunstances, and
considering the fact that Lang is proceeding pro se, we concl ude
that the district court abused its discretion in dismssing
Lang' s equal protection claimwth prejudice pursuant to section
1915(d).
D. Due Process C aim

The district court's dismssal of Lang's due process claim
is also problematic. The district court reasoned that Lang' s due
process claimlacked an arguable basis in | aw because Lang had
"no interest of a constitutional magnitude in many of the
privileges of which he mght be deprived due to his failure to
participate in the [IFRP]." In particular, the court observed
that prisoners have no protected interest in a particular housing
assignnent and that eligibility for parole is a matter left to
the discretion of the parole comm ssion. Although this reasoning
specifically addresses Lang's due process claim we concl ude,
again, that it fails to provide adequate grounds for dism ssal

In order for Lang to state a cogni zable claimthat he was

sanctioned w thout due process of |aw, he nust first denonstrate
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that the sanctions allegedly inposed inpinge upon a protected
liberty or property interest. On this score, we agree with the
district court's conclusion that prisoners have no protected

interest in the nere expectancy of parole, see Shahid v.

Crawford, 599 F.2d 666, 670 (5th Cr. 1979), or in a particular

prison housing assignnent, see Meachumv. Fano, 427 U.S. 215, 224

(1976). In the case before us, however, Lang has chall enged the
i nposition of sanctions under the | FRP, which provides for nine
different sanctions. Fromthe undevel oped record before us, we
cannot discern which of these nine sanctions were in fact inposed
upon Lang, or whether Lang had a fixed parole date prior to the
i nposition of |IFRP sanctions. Under these circunstances, we
cannot say with confidence that Lang had no protected interest in
any of the privileges of which he allegedly was deprived under
t he | FRP.

Nor can we conclude that Lang indisputably received the
process he was due. W recognize that, with respect to nost of
the sanctions "ordinarily resulting" froman inmate's refusal to

participate in the FRP, only the mniml procedural protections

of Hewitt v. Helns, 459 U S. 460, 472 (1983), would apply.
However, one of the nine sanctions--nanely, notifying the Parole
Comm ssion of the inmate's refusal to participate in the |FRP--
coul d conceivably affect Lang's parole date. Thus, wth respect
to this sanction, the nore stringent procedural protections of

WIff v. MDonnell, 418 U S. 539 (1974), may be inplicated. See

al so Dzana v. Foti, 829 F.2d 558, 562 (5th Cr. 1987) (suggesting
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that Wl ff standards, requiring an adversary proceedi ng, advance
witten notice, and other procedural safeguards, apply if a
sanction "can affect the tinme the prisoner spends behind bars
under confinenent"). Lang alleges that he was sancti oned w t hout
any notice or opportunity for hearing. To hold that Lang

i ndi sputably received the process he was due on the basis of an
undevel oped record would, in our view, require resolution of

di sputed fact issues. This we decline to do in the context of a
section 1915(d) dism ssal.

Therefore, we nust again conclude that the district court
abused its discretion in dismssing Lang's due process claim
pursuant to section 1915(d). Had Lang only alleged that he had
been transferred to | ess desirable housing, we would agree with
the district court's conclusion that his due process claimis

legally frivolous. See Neitzke, 490 U S. at 327-28. Even the

magi strate recogni zed, however, that Lang all eges he was
sanctioned in other ways. |In particular, Lang alleges that he
was denied good tine credits and that prison officials
recommended to the U S. Parole Comm ssion that his parole be
revoked or rescinded. Gven these allegations, we cannot say

that Lang's due process claimis "indisputably neritless.”

V. CONCLUSI ON
In sum we conclude that the district court correctly
di sm ssed Lang's crimnal conspiracy and involuntary servitude

clains as legally frivolous. The district court's erred,
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however, in dism ssing Lang's equal protection and due process
clains as legally frivolous. Wile we express no opinion about
Lang's ultimate ability to prevail on these clains, they do not--
at least on the basis of this undevel oped record--fall wthin the
narrow category of clainms having no "arguable basis in |aw"

For these reasons, the dismssal of Lang's entire pro se
conplaint with prejudice constituted an abuse of the discretion
accorded the district court under section 1915(d).

We therefore AFFIRMthe district court's dism ssal of Lang's
crimnal conspiracy and involuntary servitude clainms, REVERSE the
court's dismssal of Lang's equal protection and due process
claims, and REMAND the action for further consideration of those

clains.?

® On remand, the district court should al so consider
whet her this action is properly nmaintained as a class action and,
if it is, whether Lang is an appropriate class representati ve.
If the action is not properly maintained as a class action, the
court should consider whether Lang's subsequent transfer to
anot her federal institution has rendered either of the remanded
clainms noot. Finally, because no court has addressed the
application of the IFRP programto indigent inmates, and because
it is anissue that is very likely to be revisited, the court
shoul d consi der whet her the appoi ntnent of counsel m ght be
war r ant ed.
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