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PER CURI AM *
Def endant, Scott Dagen, a police officer with the Town of
Addi son, appeals the district court's denial of his anended notion

for sunmary judgnent. Dagen contends that he is entitled to

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



qualified imunity because he was not responsible for Plaintiff
Nancy O nstead's arrest or, in the alternative, because there was
probabl e cause for the arrest and he therefore acted reasonably as
a matter of |aw O nstead maintains that the district court
exceeded its jurisdiction by considering Dagen's notion because the
court's authority was limted to its denial of Dagen's initial
nmotion for sunmmary judgnent. Finding no error, we affirm
I

O nstead and co-plaintiff Pattie Wnton were arrested for
crimnal trespass pursuant to a conplaint by the nanager of a Tom
Thunb store in Addison. d nstead and Wnton had been shoppi ng at
the store, and Wnton attenpted to pay for sone nerchandise with a
personal check. The cashier told Wnton that the check
verification systemhad reported a "Code 9," and that it was store
policy not to accept "Code 9" checks. Wnton then spoke to the
manager, telling himthat there nust have been sone error in the
verification and requesting that he verify the check again.! The
manager refused her request, and i nfornmed O nstead and Wnton that
he was calling the police.? Oficers Scott Dagen and Jani ce Roni ne

responded to the call. Dagen and Rom ne spoke with Wnton and the

! Dagen contends that at this point O nstead and W nton becane
argument ative, and that they caused a disruption within the store.

2 While A nstead clains that she and Wnton were told that they coul d
either leave or stay until the police arrived, Dagen asserts that the nanager
asked themto | eave the store.
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manager.® O nstead and Wnton were then arrested for crimnal
trespass.* The charge against O nstead was |later dismssed. The
parties agree that Rom ne, not Dagen, physically arrested d nstead,
al t hough the police reports list Dagen as an arresting officer and
i ndi cat e that Dagen gave O nstead her statutory warnings. d nstead
filed an action under 42 U S C. 8§ 1983 (1988) against several
defendants, alleging false arrest and false inprisonnment in
violation of her 5th and 14th Amendnent rights. Jdnstead s suit
agai nst Dagen is the only matter on appeal.?®

Dagen filed a notion for sunmary judgnment based upon a claim
of qualified imunity, which was denied by the district court due
to Dagen's failure to attach evidence in support of his argunent.
After attaching affidavits to the original notion, Dagen filed a
notion to reconsider, which was denied for lack of notice to
O nstead. Wth the court's perm ssion, Dagen then fil ed an anended
nmotion for summary judgnent. The court denied this notion as well,
hol di ng i n a nmenorandum opi ni on that A nstead had presented i ssues

of fact that required resolution by trial.

8 O nstead clainms that this conversation took place beyond her range
of hearing, and that she was not told to | eave even after the officers arrived.
Dagen presented evi dence that the nanager told both Wnton and A nstead to | eave
in the officers' presence.

4 The charges agai nst both O nstead and Wnton were |ater changed to
di sorderly conduct.

5 Plaintiffs O nstead and Wnton originally joined as defendants Tom
Thunmb Stores, the Town of Addison, and police officers Scott Dagen and Janice
Romi ne. Romine was never served in the suit. Al though the record is unclear,
Wnton evidently settled with Tom Thunb Stores, and then dism ssed her clains
agai nst Dagen and the Town. Wth O nstead as the sole plaintiff, the district
court awarded summary judgment to the Town of Addison and Tom Thunb Stores,
| eaving only O nstead' s suit agai nst Dagen unresol ved.
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Dagen appeals the district court's denial of his anended
motion for summary judgnent, contending that he is entitled to
qualified inmunity because he had no responsibility for A nstead's
arrest or, alternatively, because probable cause for the arrest
exi sted, and his actions were therefore objectively reasonabl e as
a mtter of law. O nstead clains that the district court exceeded
its authority by allowing Dagen to file his notion to reconsider
and anended notion for sunmary judgnent.

|1
A

O nstead asserts that the district court's denial of Dagen's
anended notion for summary judgnent is not appeal abl e because the
district court had no jurisdiction to hear Dagen's notion to
reconsider or his later anmended notion for sunmary judgnent.
O nstead clains that because neither Mtchell v. Forsyth® nor the
Federal Rules of G vil Procedure recognize a notion to "reconsider"”
a denial of summary judgnent in qualified inmmunity cases, the
district court's jurisdiction was limted to Dagen's first notion
for summary judgnent.

We rejected this argunent in Enlow v. Tishom ngo County, 962
F.2d 501, 506-07 (5th Gr. 1992). District courts have broad

discretion to all ow successive notions for summary judgnent based

6 In Mtchell v. Forsyth, the Suprene Court held that "a district
court's denial of a claimof qualified immunity, to the extent it turns on an
i ssue of law, is an appeal able 'final decision'" within the meaning of 28 U S.C
8§ 1291 notwi t hstandi ng t he absence of a final judgrment." 472 U S. 511, 530, 105
S.Ct. 2806, 2817, 86 L.Ed.2d 411 (1985).
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on clainms of immunity. 1d. The court may reconsider a previously
deni ed sunmary judgnent notion regardl ess of whether the noving
party has presented any new evidence. |d. at 507 n.16. Because
the district court acted wthin its discretionary purview by
allowing Dagen to file a notion to reconsider and a subsequent
anended notion for sunmary judgnent, we reject Odnstead' s
jurisdictional contention, and hold that the district court's
deni al of Dagen's anended notion is properly before this Court.
B

W review the district court's denial of Dagen's anended
motion for summary judgnent de novo. VWaltman v. International
Paper Co., 875 F.2d 468, 474 (5th Cr. 1989). Summary judgnent is
appropriate only where the noving party has shown as a matter of
law that no genuine issue of material fact remains unresol ved.
Celotex Corp. v. Catrett, 477 U S 317, 322-23, 106 S.C. 2548,
2552-53, 91 L.Ed.2d 265 (1986). Once the novant nakes this
show ng, the nonnoving party nust go beyond the pleadings to
desi gnate specific facts show ng a genuine issue for trial. |Id. at
324, 106 S. . at 2553. Mere allegations will not be sufficient to
defeat the notion, and the non-nobvant nust specify facts that are
material to outcone of the suit. Anderson v. Liberty Lobby, 477
U S. 242, 248-250, 106 S.C. 2505, 2510-11, 91 L. Ed.2d 202 (1986).
The existence of a genuine issue of material fact wll preclude
summary judgnent where the notion is based on a claimof qualified

immunity. Enlow, 962 F.2d at 511-13.
(1)
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Dagen first argues that because he had no responsibility for
and no duty to interfere with dnstead's arrest, his conduct could
not have been objectively unreasonable, and the district court thus
erred by denying his claimof qualified imunity. The objective
| egal reasonabl eness of a police officer's conduct, assessed by
conparison to clearly established legal rules, is determ native of
the officer's eligibility for qualified inmunity. Ander son v.
Creighton, 483 U. S. 635, 639, 107 S.Ct. 3034, 3038, 97 L.Ed.2d 523
(1987). Dagen clains that he never touched O nstead, but that it
was his fellow officer on the scene, Janice Romne, who had
physically arrested Q nstead.’ Dagen presented evidence that
al t hough he had nore total experience than Rom ne, he was not the
seni or officer at the scene,® and thus had no duty to supervise or
interfere with Romne's arrest unless she was using excessive
force, which the parties agree she was not. Dagen asserts that,
because Romi ne bore full responsibility for O nstead' s arrest and
because he had no clearly established legal duty tointerfere with
the arrest, he is entitled to qualified imunity and nust be
granted judgnent as a matter of | aw

d nstead argues, however, that Dagen participated in her
arrest, noting that the police reports |list Dagen as an arresting

officer and indicate that Dagen gave O nstead her statutory

’ O nstead does not dispute this fact, but contends that Dagen
nonet hel ess had sone | evel of responsibility for the arrest.

8 At the tinme of A nstead s arrest, Addison Police Departnment policy
charged the senior officer at an arrest scene with supervising the arrest.
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war ni ngs. See Record on Appeal, vol. IIl, at 591-92 (Arrest
Report, Town of Addison Police Departnent). Al though it is
undi sputed that Dagen did not physically arrest O nstead, the
record shows that O nstead has raised an issue of material fact
concerni ng Dagen's contention that he did not participate in and
was not responsible for her arrest. The district court therefore
properly denied summary judgnent on this issue.
(2)

Dagen alternatively contends that because probable cause to
arrest A nstead existed, his actions at the tine of the arrest were
objectively reasonable as a matter of law, and the district court
therefore erred by denying his notion. In assessing the
reasonabl eness of an arrest, the court nust determ ne whether a
reasonabl e police officer could have believed probable cause to
arrest the plaintiff existed. Gassner v. Cty of Garland, 864 F. 2d
394, 397-98 (5th Cr. 1989). Because an officer m ght reasonably
but m stakenly conclude that probable cause is present, the
application of this standard requires an examnation of the
i nformati on possessed by the officer in question. See Anderson,
483 U.S. at 641, 107 S.Ct. at 3039-40.

Dagen relies on Bodzin v. Gty of Dallas, 768 F.2d 722 (5th
Cir. 1985), to support his contention that probable cause existed

to arrest O nstead for crimnal trespass.® |In Bodzin, a grocery

o “Under Texas law, for a warrantless nmi sdenmeanor arrest to be valid,
the of fi cer nmust have probable cause to believe that the suspect has conmitted
acrine in his presence." Bodzin, 768 F.2d at 724. Al though there nust be some

nexus between the basis of arrest and the crime actually charged, the officer
need not have the specific crime for which probabl e cause existed in mnd at the
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store nmanager demanded that the plaintiff |eave store property.
ld. at 723. Wen he refused, the nmanager called the police,
telling the officers upon their arrival that Bodzin was on store
property and that he had refused to |eave. Id. The officers
advi sed Bodzin that the store nmanager wanted himto | eave, and when
he again refused, the officers arrested himfor crimnal trespass.
ld. at 724. This court upheld the arrest, rejecting Bodzin's
argunent that the manager was required to tell himto leave in the
presence of the officers. |d. at 724-26. This court determ ned
t hat because the store manager told the officers Bodzin had been
ordered to | eave, and because Bodzin had refused in their presence,
the officers had probable cause to arrest Bodzin and therefore
acted reasonably as a matter of law. See id. at 725-26.

Dagen contends that the present case is sufficiently simlar
to Bodzin to denonstrate his entitlenent to qualifiedimmunity. W
di sagr ee. In Bodzin, the facts concerning the conversations
between the police, the manager, and Bodzin were undisputed. In
the present case, several facts remain reasonably in dispute that
render Dagen's reliance on Bodzin premature. First, although Dagen
presented evidence to the contrary, O nstead denies that the
manager ever told A nstead and Wnton to | eave the store. Q nstead
present ed deposition testinony that she and Wnton were told that
they could either |leave or stay until the police arrived. See

Record on Appeal, vol. |1, at 509-10 (Oral Deposition of Pattie

tinme of the arrest. See Gassner, 864 F.2d at 397-98.
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Wnton); 529 (Oral Deposition of Nancy d nstead). d nst ead
expl ai ned that they chose to stay, believing that the police could
help resolve the matter. 1d. at 529 (d nstead Deposition).
Second, in Bodzin the police officers conversed with the store
manager regarding the nmanager's desire that Bodzin |eave the
prem ses. W there held that the officers, relying on this
conversation, acted reasonably by arresting Bodzin after he refused
to leave in the officers' presence. In the present case, however,
the parties do not agree that the manager conveyed infornmation to
Dagen upon which a reasonable officer could have relied for
probabl e cause to arrest O nstead. Dagen presented evi dence that
t he manager told the officers he had ordered A nstead and Wnton to
| eave prior to the officers' arrival, and that he again told
O nstead and Wnton to leave in the officers' presence. d nstead
contradicts these clains, asserting that she was never told to
| eave by either the store manager or the police, although a
conversation did take place between Wnton, the nmanager, and the
police out of her range of hearing. See id. vol. IIl, at 561-62
(Response to Anmended Motion for Summary Judgnent (citing O nstead
Deposition at 60, 125)). Odnstead's claimthat no one ever told
her to |l eave clearly disputes Dagen's claimthat O nstead was told
toleave in his presence. Furthernore, considering the evidence in
the light nost favorable to A nstead, ° her allegation that she was

never told to | eave casts doubt on Dagen's claimthat the store

10 See Reid v. State Farm Mut. Auto. Ins. Co., 784 F.2d 577, 578 (5th
Cr. 1986).
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manager told him otherw se. Because the record shows materia
facts regarding Dagen's |level of know edge and the existence of
probable cause to be in dispute, we find Dagen's argunent that
Bodzin controls the present case to be without nerit.

The obj ective reasonabl eness of Dagen's conduct is a decisive
factor in this case. A nstead has successfully raised materi al
questions critical to the resolution of this issue. Construed in
the light nost favorable to A nstead, a reasonable jury could find
her version of the facts to be true. Accordingly, we hold that the
district court commtted no error in denying Dagen's notion.

1]
For the foregoing reasons, we AFFIRM the district court's

deni al of Dagen's notion for sunmary judgnent.
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