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No. 92-1398
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

ERI C HARRI SCN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(CR3 91 366 H)

(Decenber 8, 1992)
Before KING DAVIS, and WENER, C rcuit Judges.

PER CURI AM !
| .

Eric Harrison was one of three defendants nanmed in a seven-
count indictnent. Count 1 charged himwth violation of 21 U S. C
8 846, conspiracy to possess with intent to distribute, and to
di stribute, cocaine base. Counts 2 through 6 charged Hm wth
di stribution of cocaine base, inviolation of 21 U S.C 8§ 841(a)(1).
Count 7 charged himw th unlawful entry into the United States, in

violation of 8 U S.C. 8§ 1326. Harri son pleaded guilty to count

! Loca Rule47.5 provides. "The publication of opinions that have no precedential value
and merely decide particular cases on the basis of well-settled principles of law imposes needless
expense on the public and burdens on the legal profession.” Pursuant to that Rule, the Court has
determined that this opinion should not be published.



six, in exchange for the governnent's agreenent to drop the other
counts raised against him He now appeals his sentence of 150
mont hs i nprisonnent. W AFFI RM

.

Harrison admtted his i nvol venent inthe transactions detail ed
in counts two, three, and four of the indictnent. He deni ed
i nvol venent, however, in the count five transaction. Wth regard
to the count five transaction, the PSR concluded that, on August
14, 1991, an undercover governnent agent negotiated with Harrison
to buy a quarter of a kilogram of cocaine base at noon the next
day. On another occasion on August 14, the agent negotiated with
one of Harrison's co-defendant's for the sane sale. At noon the
next day, according to the PSR, Harrison's co-defendants delivered
278.08 grans of cocaine base to the agent. The PSR recomended
that the district court include the 278.08 grans of cocai ne base in
Harrison's relevant conduct calcul ation. In addition, the PSR
recommended that the court not give Harrison a downward adj ust nent
for acceptance of responsibility because he "continue[d] to deny
any involvenent in the 278.08 grans sale."

Harrison objected to the PSR s version of the count five
transaction, claimng that he "played no part in the sale." He
admtted to negotiating to sell a quarter kilo of cocai ne powder,
but clainmed that the deal fell through. According to Harrison, his
co-defendants were entirely responsible for the count five
transacti on. Harri son therefore recommended that the court not
i nclude the 278.08 grans of cocai ne base in the relevant conduct

cal cul ati on. He also recommended that the court grant him a



downwar d adj ustnent for acceptance of responsibility.

The district court counted 278.08 grans of cocai ne powder in
Harrison's rel evant conduct cal culation. This anount translated to
roughly two grans of cocai ne base. The court denied Harrison's
request for a downward adj ustnent for acceptance of responsibility.

L1l

On appeal, Harrison challenges the court's denial of a
downwar d adj ust nent for acceptance of responsibility. In his view,
the <court "exonerated Harrison from any responsibility or
i nvol venent in the cocaine base transaction."” In so doing,
according to Harrison, the court elimnated the only possible
ground for denying the downward adjustnent for acceptance of
responsibility. W reject Harrison's characterization of the
district court's ruling; in spite of Harrison's protestations, the
court adopted the PSR s finding that he was involved in the count
five transaction.

The burden of proof is on the defendant to clearly and
affirmatively denonstrate acceptance of responsibility. U S S G
8§ 3E1.1(a); see U.S. v. Fields, 906 F.2d 139, 142 (5th CGr.), cert.
denied, 111 S.Ct. 200 (1990). A defendant is not entitled to the
reduction just because he enters a guilty plea. US.SG 8§
3El. 1(c); see U.S. v. Shipley, 963 F.2d 56, 58 (5th Cir.), petition
for cert. filed, (Aug. 27, 1992) (No. 92-5687). However, the
guilty plea will constitute "significant evidence of acceptance of
responsibility”" if it is not "outweighed by conduct of the
def endant t hat is inconsistent wth such acceptance of

responsibility." US. S .G 8 3El.1, coorment. (n.3). Evidence of a



defendant's inconsistent posture includes "coyness," "lack of

candor, grudgi ng[] cooperat[ion]," and "nerely goi ng through the
motions of contrition.™ U S. v. Brigman, 953 F.2d 906, 909 (5th
Cr.), petition for cert. filed, (Aug. 4, 1992) (No. 92-5417).
| nportantly, a defendant cannot deny a part of his relevant
crimnal conduct and still seek a reduction for acceptance of
responsibility based only on the portion admtted. Uus wv.
Kl ei nebreil, 966 F.2d 945, 953-54 (5th Cr. 1992).

Whet her a defendant has accepted responsibility is a factual
i ssue. Such a finding, however, is entitled to even greater
deference by this Court than that given under a clearly erroneous
st andar d. See Brigman, 953 F.2d at 9009. Such deference is
justified, in part, by the district court's unique vantage point
fromwhich it nay determ ne whet her acceptance of responsibility
has occurred. 1d.; see U S.S.G 8§ 3E1.1, comment. (n.5). Although
Harrison contends that the district court's finding on this issue
is entitled to "no nore deferential a standard ... than the
deference accorded to any other factual finding," this Court has
repeatedly held otherw se. E.g., Kleinebreil, 966 F.2d at 953;
Shipley, 963 F.2d at 58; Brigman, 953 F.2d at 909; US. .
Fabregat, 902 F.2d 331, 334 (5th Gr. 1990).

Qur exam nation of the record reveals that the court's deni al
of a downward departure for acceptance of responsibility rested on
the fact that Harrison was not entirely forthcomng about his
i nvol venent in the count five transaction. |In recommendi ng agai nst
acceptance of responsibility, the PSR noted Harrison's denial of

i nvol venent in the count five transaction. At sentencing, Harrison



introduced a transcript of a recorded tel ephone conversation with
the wundercover agent the night before, setting up a quarter
kil ogram deal for the next day at about the sane tine as the count
five transaction. Harrison relied on the fact that the ultimte
t el ephoni ¢ agreenent was for cocaine powder, not cocaine base

Harri son asserted that the co-indictees were involved in a separate
deal which underlay count five. |In contrast, he argued, he "was
not involved in that transaction and didn't know anythi ng about
it."

In its judgnent the court adopted the factual findings and
guideline application of the PSR wth the exception of the
fol | ow ng:

The Court sets the base offense |level of 32

based on 120 grans of cocai ne base. The Court

does not find that the drugs delivered on

8/ 15/ 91 were cocaine base. Therefore, the

of fense |l evel of 34 is not appropriate.
So the court found that the count five transaction involved the
sal e of cocai ne powder, not base. It therefore included Harrison's
i nvol venent in the count five transaction as rel evant conduct only
to the extent of two grans of cocai ne base (the rough translation
of 178 grans of cocai ne powder). However, the district court found
that Harrison was involved in the count five transaction when it
adopted the PSR with only the abovenentioned exception. Thus
Harrison m scharacterizes the district court's ruling when he says
that the district court exonerated himof involvenent in the count
five transaction.

The transcript of the sentencing hearing supports our reading

of the district court's ruling. The district court ascertained



that, if Harrison were involved in a transaction dealing wth
cocai ne powder, not cocai ne base, his base offense | evel would be

32, not 34. After further discussion, the district court nade its

ruling:
Wll, the testinony before ne is that it is
cocaine and not cocaine base . . . . | am
going to take it as an offense | evel of 32 and
a crimnal history category of 1. | wll not

give the acceptance of responsibility and |
think that takes care of the objections that
you had.

The evidence supports the district court's conclusion that
Harrison was i nvolved in the count five transaction. The tel ephone
transcript reveal ed that Harri son had di scussed delivery of roughly
the sane anobunt, a "quarter kilo," of "cocaine powder." The
delivery of the cocaine base was at the tine negotiated by
Harrison, and to the sane undercover agent. The only difference
was t hat the substance was "cocai ne base" and not "cocai ne powder."
Harrison had indicated that he could have dealt in either
subst ance.

Nei t her party argues on appeal that the court clearly erred
when it determned that the count five transaction involved a
delivery of cocaine powder. And neither party argues that the
district court inproperly applied the rel evant conduct guideline.

Harrison argues that the court did not conply with Fed. R
Cim P. 32(c)(3)(D) when it gave no reasons for denying the
reduction for acceptance of responsibility. By adopting the PSR
the court adequately explained its denial of the dowward
adj ustnment. Adoption of the PSR wll suffice as a resolution of

di sputed i ssues. See U. S. v. Sherbak, 950 F.2d 1095, 1099 (5th



Cr. 1992). The district court counted Harrison's involvenent in
count five as relevant conduct only to the extent of two grans of
cocai ne base (the rough translation of 278 grans of cocaine
powder) . But the court still credited the PSR s position that
Harrison was involved in the count five transaction, and that he
had denied that involvenent. The finding that Harrison was not
entirely forthcom ng about his involvenent in the count five
transaction supports the district court's denial of a downward
adj ustnent for acceptance of responsibility. U S v. Murning, 914
F.2d 699, 706 (5th GCr. 1990).

Furthernore, a detailed explanation supporting the district
court's determnation to deny adjustnent for acceptance of
responsibility is not mandatory. "Although we believe it is always
the better course for the district court to enunci ate the reasoni ng
behind . . . decisions [denying such adjustnents], we are unwilling
to inpose that obligation absent an explicit statutory command.”
U S v. Hardeman, 933 F.2d 278, 283 (5th Gr. 1991).

AFFI RVED.



