IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1397

THOVAS S. MACKI E
Pl ai ntiff-Appellant,
vVer sus
RESOLUTI ON TRUST CORPORATI ON,
as Receiver for Sout hwest
Federal Savings Association, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

( CA- 88- 1406- T)

June 24, 1993
BEFORE JONES, DUHE and WENER, Circuit Judges.
PER CURI AM *

FACTS AND PROCEEDI NGS

Plaintiff-Appellant Thomas S. Macki e has appeal ed an adverse
judgnment of the district court for the Northern District of Texas,
grounded in res judicata. The basis of the district court's res

j udi cata hol di ng was a prior judgnent adverse to Mackie rendered in

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



a parallel caseinthe United States District Court for the Western
District of Texas, No. A-88-CA-387. During the pendency of the
i nstant appeal another panel of this court, which had previously
affirnmed the judgnent of the Western District of Texas, granted a
rehearing. In response to a notion by Mackie, this panel issued a
stay of the judgnent of the district court for the Northern
District of Texas pending appeal, to await final determ nation of
the Western District case.

On rehearing, the original opinion in the Western District
action was reversed and remanded to the Western District, thereby
destroyi ngsQat | east tenporarilysQthe res judi cata under pi nni ng of
the Northern District's holding in this case. On remand, the
district court in the Wstern District action rendered a new
judgnent, again adverse to Mackie, an appeal of which is now
pending in this court.

Meanwhi | e, the nobst recent developnent in the instant case
concerns the commercial property which is the subject of this
litigation, inplicating legal and physical problens and the
pur ported need to appoi nt managenent and to provi de for the funding
of such actions as nmanagenent may determ ne to be necessary or
desirable. The parties are in apparent agreenent that sonething
needs to be done, but they differ on what, how and by whom
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The original judgnent in the Western District action was the

predicate on which the res judicata judgnent in the Northern

District action was grounded. |nasnmuch as the predicate judgnment



was reversed and renmanded, the res judicata judgnent in the
Northern District action nust fall.

CONCLUSI ON

We vacate the judgnent of the district court and remand this
case for further proceedings in light of all rel evant devel opnents
since the rendering of its res judicata judgnent, which we now
vacat e. Until the nmandate in this appeal issues, the stay
previously granted by this court shall remain in effect. The
judgnent of the district court is VACATED, the case is REMANDED
and the stay is CONTINUED in effect until issuance of the nandate

in this appeal.



