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Before KING DAVIS and SMTH, C rcuit Judges.
PER CURI AM !

Appellant in this case was convicted of conspiracy to
di stribute cocaine and with ai ding and abetting the distribution of
cocai ne. Although his co-conspirators were involved with cocaine
base sonetinme before he joined the conspiracy, the district court
acknow edged that the evidence did not tie Geen to the cocaine
base. The district court conputed the guideline sentence to which

Green would ordinarily be subject at thirty-three to forty-one

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



nmont hs. The court concluded, however, that it was required to
i npose a sixty-nonth sentence because G een was subject to the
mandatory mnimum provisions of 21 U S. C. § 846. The district
court accordingly i nposed a sixty-nonth sentence. W affirned that
sent ence.

On wit of certiorari to the Suprene Court the governnment
argued that 21 U S.C. 8§ 846's nandatory sentence provisions do not
apply to Green because G een was not involved directly with cocai ne
base nor was he a nenber of the conspiracy when his co-conspirators
di stributed cocai ne base. The governnent argued that the sentence,
t heref ore, should be vacated and the case remanded for
resent enci ng. The Supreme Court renmanded the case to us to
reconsider in light of the governnent's change of position.

We agree with the governnment that the sixty-nonth nmandatory
m ni mum provi sions of 21 U.S.C. § 846 do not apply to G een because
he was not involved directly with the cocai ne base and was not a
menber of the conspiracy when his co-conspirators were involved
W th cocai ne base. Accordingly, the sentence of the district court
is vacated and the case is remanded for resentencing.

VACATED and REMANDED.



