IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1391
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
PATRI CK BOUVI ER GREEN
Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. CR3-91-306-R
~ March 19, 1993
Before KING DAVIS, and SMTH, G rcuit Judges.
PER CURI AM *

Patrick Bouvier G een was convicted by a jury of conspiracy
to distribute cocaine and aiding and abetting the distribution of
cocaine in violation of 21 U S.C. 88 846, 841(a)(1l) and 18 U S.C
§ 2, and the district court sentenced himto a term of
i nprisonment for 60 nonths. G een argues on appeal that the
Sent enci ng Conm ssi on exceeded the authority given to it by
Congress in the Sentencing Reform Act by all ow ng rel evant

conduct outside the offense of conviction to be consi dered at

sentencing under U S.S.G 8§ 1B1.3. He also argues that there was

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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no evidence to support the district court's factual finding that
he distributed cocai ne base instead of nerely powder cocai ne.

The original Presentence Report (PSR) cal cul ated Green's
base offense | evel at 30 based on quantities of cocai ne base and
cocai ne powder. G een objected, and the Governnent admtted that
it could not establish that G een was aware of the two other
deliveries of cocaine base by his codefendants prior to his
i nvol venent on July 2, 1991. The probation officer reduced
Green's base offense level to 20 and adjusted his guideline range
to 33-41 nonths. However, the probation officer noted that
because 21 U S.C. 8 846 has a mandatory m ni num sentence of five
years, U S.S.G 8 5GL.1(b) provides that the guideline sentence
is 60 nmonths. The district court accepted the guideline
application in the PSR, determ ned G een's offense |level to be
20, and sentenced himto 60 nonths as required by the statutory
m ni mum

Green's conpl aint about the use of additional quantities of
cocai ne base distributed by his codefendants and attributed to
himat sentencing under U . S.S.G § 1Bl1.3 as rel evant conduct is
not borne out by the facts. The record shows that the district
court did not consider that evidence in sentencing him Further,
because 21 U S.C. § 846 nmandates a sentence of at |east 60
nmont hs, the guidelines sentence was 60 nonths under U S. S G

8§ 5GL.1(b). See United States v. Schneltzer, 960 F.2d 405, 408

(5th Gr.), cert. denied, 113 S.C. 609 (1992).

AFFI RVED.



