UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1383
Summary Cal endar

Levi Woderts, Jr.,
Pl ai ntiff-Appellee,

VERSUS
City of Dallas, Texas, et al.,
Def endant s,
and

J. Msmsh and D.O G nore,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Northern District of Texas
(CA3-91-0951- Q)

(Decenber 14, 1992)

Bef ore THORNBERRY, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
THORNBERRY, Circuit Judge":

Pro se plaintiff alleging excessive force in arrest survived

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



nmotion for summary judgnent by defendants, and def endants appeal ed.
W remand to the district court with instructions to rule on
defendant's contention in their notion for summary judgnent that
they are entitled to qualified immunity since the plaintiff
admtted by default that his constitutional rights were not

vi ol ated during arrest.

|. Facts and Prior Proceedings

Proceeding pro se, Levi Woderts filed suit in state district
court against the City of Dallas and officers, J. Msmash and D. O
Glnore, alleging that during arrest, excessive force was used
against him thereby violating his civil rights. After renoving
the suit to federal court, defendants noved for summary judgnent
asserting that: (1) the force used agai nst Whwoderts did not rise
tothe level of a constitutional violation; therefore, the officers
were entitled to qualified inmmunity; (2) Woderts had failed to
state a cognizable claim against the Cty of Dallas; and (3)
Whodert's failure to tinely respond to defendants' requests for
adm ssi on concl usi vely established facts which defeated his claim
Whoderts did not respond to the defendants' notion for sunmary
j udgnent .

The district court granted sunmary judgnent to the Gty of
Dallas, finding that plaintiff's allegations failed to state a
claimagainst the Gty. The court denied, however, the notion for
summary judgnent by the defendant officers, concluding that

Whodert's original conplaint was sufficient to overcone the



qualified inmmunity defense and the record reveal ed that there were
genui ne issues of material fact. Apparently, the district court
felt that the plaintiff's original conplaint would suffice as a
response to the defendant's notion for summary judgnent. The
defendant officers' notion for summary judgnent specifically
requested relief based on the plaintiff's untinely answers to
requests for adm ssion. Plaintiff was 86 days late in respondi ng
to defendants' requests for adm ssion. The court in its order,
however, did not specifically address the defendants' contention
that Woderts's failure to tinely respond to their requests for
adm ssion deened the facts adm tted.

The officers appeal ed, arguing that the district court erred
by consi dering Whoderts's original conplaint inlieu of a response
totheir notion for summary judgnent and by failing to consider the

adm ssi ons nmade by default under Fed. R Cv. P. 36.

1. Standard of Review
We review the record of an appeal from summary judgnent de
novo, examning the evidence in the light nost favorable to the
nonnmovant below. Duckett v. Cty of Cedar Park, Texas, 950 F.2d
272 (5th Gir. 1992).

I11. D scussion
Whoderts's conplaint alleges that the officers used excessive
force during his arrest. An excessive-force cl ai mbrought under 42

U S. C 8§ 1983 alleges the violation of a constitutional right. See



G ahamv. Connor, 490 U.S. 386, 394-95, 109 S.Ct. 1865, 104 L.Ed. 2d
443 (1989). However, the defendants argue that because Woderts
failed to answer their requests for adm ssion in a tinely manner,
he has admtted that his constitutional rights were not viol ated,
thus, in essence, his conplaint fails to state that his
constitutional rights were violated.! Defendants argue, therefore,
that they are entitled to the defense of qualified imunity and
plaintiff's clains nust be defeated.?

Each matter on which an adm ssion has been requested is
admtted unless the party to whomthe request is directed responds
wth a witten answer or objection within 30 days after service of
the request or within such shorter or longer tine as the court may
allow. Fed. R Cv. P. 36(a). Any matter adm tted under this rule
is conclusively established unless the court on notion permts
w t hdrawal or anmendnent of the adm ssion. Fed. R CGv. P. 36(b).
This conclusive effect applies equally to those adm ssions nade
affirmatively and those established by default, evenif the matters

admtted relate to material facts that defeat a party's claim

! Adm ssion nunber fifteen reads: Admt or deny, "Your
treatnent as alleged in your conplaint did not violate clearly
established statutory or constitutional rights of which a
reasonabl e person woul d have known."

2 The first inquiry in the exam nation of a defendant's
claimof qualified imunity is whether the plaintiff "all ege[d]
the violation of a clearly established constitutional right."

ld. (quoting Siegert v. Glley, _  US _ , 111 S C. 1789, 114
L. Ed. 2d 277 (1991).) The second inquiry is to determ ne whet her
the Defendants are entitled to qualified imunity. 1d. at 279.
State officials are entitled to qualified i munity unl ess they
violate a constitutional right that was clearly established at
the time of their conduct. Pfannstiel v. Gty of Marion, 918
F.2d 1178, 1183 (5th G r. 1990).
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American Auto. Ass'n v. AAA Legal dinic, 930 F.2d 1117, 1120 (5th
Gr. 1991).3

Whoderts was untinely in answering defendants' requests for
adm ssion.* This court has exam ned i ssues regardi ng the violation
of discovery rules and orders in the context of 42 U S. C. § 1983
actions filed by pro se plaintiffs.® |In Hulsey v. State of Texas,?®
a pro se prisoner filed acivil rights action against the arresting
officer and the State of Texas but failed to perfect proper service
or answer requests for adm ssions. On review by this Court, we

said that "The district court was appropriately lenient wth

3 A request nmay also be made to admt any nmatters that
relate to the application of lawto fact. See Notes of Advisory
Comm ttee on Rules, 1970 anendnent.

4 Woderts was 86 days late in responding to Defendants
requests.

51In Brinkmann v. Dallas County Deputy Sheriff Abner, 813
F.2d. 744 (1987), the district court dismssed a pro se
plaintiff's clai mbecause he intentionally disregarded an order
of the court to supply witness lists. On review of the
dismssal, this Court affirmed dism ssal because the pro se
plaintiff intentionally disregarded di scovery orders, severely
hanpering defendants trial preparation. This Court enunciated
several general principles regarding the appropriateness of
di sm ssal as a sanction for disregarding discovery orders. W
said that if the refusal to conply with discovery orders is due
to honest confusion or sincere m sunderstandi ng of the order, the
inability to conply, or the nonfrivol ous assertion of a
constitutional privilege, dismssal is al nost always an abuse of
discretion (citing Marshall v. Segona, 621 F.2d 763, 768 (5th
Cir. 1980)). Cenerally, dismssal is only appropriate under the
circunst ances when there is clear evidence of delay or defiant
conduct by the plaintiff (citing Silas v. Sears, Roebuck & Co.,
586 F.2d 382, 385 (5th Cr. 1978)). Finally, if the other
party's preparation for trial has not been substantially
prejudi ced, dism ssal nmay be inappropriate (citing Batson v. Neal
Spel ce Associates, Inc., 765 F.2d 511, 514 (5th Gr. 1985)).

6929 F.2d 168 (5th G r. 1991).
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[Plaintiff] because of his status as a pro se plaintiff. It not
only allowed him a second chance at obtaining service but also
instructed himon the proper procedure." Hul sey, 929 F.2d at 171
"[Clourts rmust be especially careful to "guard agai nst premature
truncation of legitimte lawsuits nerely because of wunskilled
presentations.'" Hulsey, 929 F.2d at 170-71 (quoting Murrell wv.
Bennett, 615 F.2d 306, 311 (5th Gr. 1980)). However, Hul sey al so
failed entirely to respond to the defendants' requests for
adm ssion, and then failed to nake a notion for wthdrawal or
anendnent of the subsequent adm ssion by default. This resulted in
conclusively establishing facts which allowed the defendants to
prevail in a notion for summary judgnent. |d. Together with the
failure to answer the adm ssion entirely or nmake a notion to
wi thdraw or anend the adm ssion, this court affirmed that the
def endants were entitled to summary judgnent. |d.

In Whoderts's case, the district court did not address the
def endants' contention that Woderts had admtted by default that
there was no violation of his constitutional rights. It is
entirely possible that the district court did not address this
i ssue because the court afforded the pro se plaintiff in this case
sone degree of |eniency because he represented hinself and he was
i ncar cer at ed. Whoderts did at |east answer the requests for
adm ssi on, although he was untinely. In addition, there is no
evidence in the record that Woderts received any warning fromthe
court that his adm ssions were past due or that he was ordered by

the court to answer the requests for adm ssion. Nor can we find



evidence in the record of a notion to conpel filed by the
defendants. While we agree that even pro se |litigants nust foll ow
the rules of procedure, they are required to do so with sone degree
of latitude since they are not practicing nenbers of the |egal

pr of essi on.

Concl usi on
We remand this case to the district court to consider and
then rule wupon defendants' summary judgnent contention that
plaintiff's untinely answers to their requests for adm ssion
requires dismssal of plaintiff's claim The defendants' renaining
appel l ate argunents are rendered noot at this tinme by the remand to

the district court.



