UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 92-1333
(Summary Cal endar)

FEDERAL DEPQOSI T | NSURANCE CORPCORATI ON,
as Recei ver for PREM ER BANK, N. A

Pl ai ntiff-Appellee,
VERSUS
JAMES F. SMTH, ET AL.,
Def endant s,
BARRY DONNELL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(CA 390 1772 1)

(Decenber 14, 1992)
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
EMLIOM GARZA, Circuit Judge:’
Barry Donnell appeals an order granting summary judgnent to
the Federal Deposit |Insurance Corporation ("the FDIC'), in a suit

brought by the FDIC to enforce a guaranty agreenent. W affirm

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



I

WIliam Decker executed a prom ssory note to Prem er Bank
N. A. ("the Bank") for $185,000. As collateral for the | oan, Decker
pl edged 800,000 shares of stock in Horizon Gas Systens, Inc.
("Horizon"). Decker also caused Horizon to execute a stock
repurchase agreenent ("the Repurchase Agreenent"), whereby Hori zon
prom sed to purchase))for the sum of $185, 000))t he 800, 000 shares
Decker had pl edged as collateral, if Decker defaulted on the note.

Decker executed a renewal of the note ("the first renewal
note"), with a maturity date of Decenber 20, 1987. To facilitate
the execution of the first renewal note, Barry Donnell wote a
guaranty letter ("the Quaranty") to the Bank, whereby Donnell
prom sed to "personal ly guarantee"” Horizon's performance under the
Repurchase Agreenent.! The note was renewed several nore tines,
the last of which provided for a maturity date of August 29, 1989
("the last renewal note").

On March 31, 1989, the Bank was declared insolvent, and the
FDI C was appointed receiver of the Bank ("FDl C Receiver"). On
August 29, 1989, Decker failed to pay the last renewal note.
Thereafter, FDIC Receiver nmade a witten demand on Horizon to
perform its obligation under the Repurchase Agreenent. When
Hori zon failed to repurchase the stock, FDI C Receiver brought an

action agai nst Donnell, as guarantor of the Repurchase Agreenent.

. The parties concede that this letter constitutes a
guar anty. See Brief for Donnell at 13; Brief for FDIC at 10
However, they differ as to the scope of the guaranty.

-2



The district court granted FDI C-Receiver's notion for summary
j udgnent, and denied Donnell's notion for summary judgnent.
Donnel | appeal s, contendi ng that the district court inproperly
granted summary judgnent because: (a) the Guaranty related solely
to the first renewal note, and did not constitute a continuing
guaranty of the Repurchase Agreenent; (b) FD C Receiver did not
prove that it was the owner and holder of the note and the
Guaranty; and (c) FDI CReceiver failed to prove that it was ready
and willing to perform its obligations under the Repurchase

Agr eenent .

I

W review the district court's grant of a summary judgnent
noti on de novo. See Davis v. Illinois Central RR, 921 F.2d 616,
617-18 (5th Cr. 1991). Summary judgnent is appropriate if the
record discloses "that there is no genuine issue of material fact
and that the noving party is entitled to a judgnent as a matter of
law." Fed. R Gv. P. 56(c). A party seeking summary judgnent
bears the initial burden of identifying those portions of the
pl eadi ngs and discovery on file, together with any affidavits,
which it believes denonstrate the absence of a genuine issue of
material fact. See Celotex Corp. v. Catrett, 477 U S. 317, 325
(1986). Once the novant carries its burden, the burden shifts to
t he non-novant to show that sunmary judgnent shoul d not be granted.
ld. at 324-25. VWiile we nust "review the facts drawing all

i nferences nost favorable to the party opposing the notion," Reid
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v. State Farm Mut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Gr.
1986), that party nmay not rest upon nere allegations or denials in
its pleadings, but nust set forth specific facts show ng the
exi stence of a genuine issue for trial. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 256-57 (1986).

1]
A
Donnel | argues that the district court m sconstrued the terns
of the Guaranty. He specifically contends that the Guaranty: (1)
was |imted to the first renewal note;? and (2) did not constitute
a continuing guaranty of the Repurchase Agreenent.
The primary concern in construing guaranty contracts,® as with
all contracts, is to ascertain the true intentions of the parties
"by reference to the words used in the contract.”" Preston Ridge

Fin. Services Corp. v. Tyler, 796 S W2d 772, 775 (Tex.

2 If the Guaranty was |limted to the first renewal note,
then Donnell argues that the subsequent renewals of the note
extingui shed his obligation under the Guaranty. See United States
v. Vahlco Corp., 800 F.2d 462, 465 (5th Cr. 1986) ("Under Texas
| aw, the guarantor of a note is discharged fromhis obligation to
answer for that debt if the creditor grants an extension of tine
for the paynent of the note to the principal debtor."); Holland v.
First Nat'l Bank In Dallas, 597 S.W2d 406, 409 (Tex. G v.
App.))Dallas 1980) ("If [a renewal is] not included [in the
guaranty], then the renewal discharge[s] the guarantor under well -
settled rules.").

3 Because this controversy concerns a note and guaranty
executed by Texas parties in favor of a Texas bank, see Record on
Appeal, vol. 1, at 2-4, we apply Texas contract |law. See Vahl co,
800 F.2d at 465 n.7 (applying Texas contract law to a controversy
i nvol vi ng a note and guaranty executed by Texas parties in favor of
a Texas bank).
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App.))Dal | as 1990); Southwest Sav. Ass'n v. Dunagan, 392 S. W 2d
761, 767 (Tex. Civ. App.))Dallas 1965). "To determ ne the parties

actual intent, courts should examne and consider the entire
witing . . . sothat [no provision] will be rendered neani ngl ess.
No single provision taken alone wll be given controlling effect;

rather, all the provisions nust be considered with reference to the
whol e instrunent."” Preston Ridge, 796 S.W2d at 775 (citation
omtted).

Donnel |l 's Guaranty, in letter form provides:

It is ny understanding that you have l|oaned to M.

WIlliamM Decker the anpunt of $185, 000 on a prom ssory
note whi ch matures Decenber 20, 1987 [the first renewal

not ej . M. Decker has placed with Premer Bank, as
collateral, 800,000 shares of Horizon Gas Systens,
| ncor por at ed. In order to help M. Decker facilitate

this loan, Horizon Gas Systens, Incorporated issued a
Repur chase Agreenent covering said 800,000 shares for

$185, 000.
This letter will serve as ny official notice to Prem er
Bank that, in the event Horizon Gas Systens, |ncorporated
fails to honor its repurchase agreenent, | wll
personal |y guarantee their perfornmance up to a $50, 000
maxi mum

Record on Appeal, vol. 3, at 516.

Donnell cites the introductory | anguage in the letter's first
par agr aph))"the anpbunt of $185,000 on a prom ssory note which
mat ures Decenber 20, 1987"))to argue that the Guaranty was |imted
to Decker's performance under the first renewal note. W find this
argunent unconvincing. First, when placed in the context of the
entire witing, it is clear that the first paragraph of the
Guaranty nerely sets out the facts underlying the Repurchase

Agr eenent . Nowhere in the letter does Donnell state that he is
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guaranteeing, or limting his obligation to, Decker's performance
under the first renewal note. Second, Donnell conveniently ignores
the last paragraph of the letter, in which he expressly and
uncondi tionally agreed t o guarant ee Hori zon's performance under the
Repurchase Agreenent. Therefore, according to the plain | anguage
of the entire contract, we find that the Guaranty was not limted
to Decker's performance under the first renewal note.

The district court concluded that because Donnell: (1)
guaranteed Hori zon's performance under the Repurchase Agreenent;
and (2) did not restrict his liability under the terns of the
Repurchase Agreenent,* his letter constituted a continuing guaranty
of the Repurchase Agreenent. See Record on Appeal, vol. 3, at 651.
Cting Governnment Personnel Mut. Life Ins. Co. v. Wear, 247 S.W2ad
284 (Tex. G v. App.))San Antonio), aff'd in part, rev'd in part,
151 Tex. 454, 251 S. W 2d 525 (Tex. 1952), Donnell contends that the
district court inpermssibly transplanted the renewal |anguage of
t he Repurchase Agreenent into the Guaranty. W disagree.

In Wear, the court stated that "[r]eading and construing
contracts together does not justify bodily taking a paragraph from
one contract and transplanting it in the other." War, 247 S.W 2d

at 286. However, the instant case is distinguishable because the

Guaranty expressly refers to the Repurchase Agreenent.?® I n
4 The Repurchase Agreement expressly applies to "all
renewal s and extensions of the note." Record on Appeal, vol. 3, at
512.
5 See Record on Appeal, vol. 3, at 516 ("[I]n the event
Horizon . . . fails to honor its repurchase agreenent, | wll
personal |y guarantee their performance . . . .") (enphasis added).
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contrast, the two contracts at issue in War did not "expressly
refer to each other or expressly nake one a part of the other."
ld. at 285. Thus, the district court did not inply terns fromone
contract to another.® Accordingly, we find that Donnell's letter
constituted a continuing guaranty of Horizon's performance under
t he Repurchase Agreenent.

Donnel |l al so contends that the Repurchase Agreenent and the
Guaranty are inconsistent, and the GQGuaranty))being the later
docunent ))shoul d prevail. See Crown Western Investnents, Inc. v.
Mercantile Nat'l Bank, 504 S.W2d 785, 789 (Tex. Cv. App.))Tyler

1974) ("[Wen] a second contract deals with the sanme subject matter

as did the first contract . . . [t]he two contracts nust be
interpreted together. In so far as they are inconsistent, the
| ater one prevails . . . ." (quoting 6 Corbin on Contracts 198

(1962))). We disagree, because the Repurchase Agreenent expressly
applies to renewal s of the note, and the Guaranty is silent on the

subject of renewals. Again, a nere introductory reference to "a
prom ssory note which matures Decenber 20, 1987" does not equal a
limtation on the extent of Donnell's obligation under the Guaranty

for future renewals of the note. Therefore, the terns of

6 This conclusion is consistent with the rule of
strictissim juris. Under this rule, once the guaranty's precise
ternms are determ ned, the obligations of the guarantor nust not be
extended "by inplication beyond the witten terns of the
agreenent." Preston Ridge, 796 S.W2d at 780. After a carefu
reading of the GQGuaranty, we conclude that Donnell expressly
guaranteed Hori zon's performance under the Repurchase Agreenent,
which in turn, expressly applies to all renewals of the note
Thus, we have not inpliedly extended Donnell's obligations beyond
the witten terns of the CGuaranty.

-7-



Repurchase Agreenent and the terns of the Guaranty are not
i nconsi stent .

In the alternative, Donnell clains that the ternms of the
Guaranty are anbi guous, and consequently, that summary j udgnent was
I npr oper. See Coker v. Coker, 650 S.W2d 391, 394 (Tex. 1983)
("When a contract contains an anbiguity, the granting of a notion
for summary judgnent is inproper because the interpretation of the
i nstrunment becones a fact issue."). "[l]f only one reasonable
meaning clearly energes |[the contract] 1is not anbiguous.”
Wnnewood State Bank v. Enbrey, 451 S.W2d 930, 932 (Tex. Gv.
App.))Dallas 1970) (quoting Universal C1I1.T. Credit Corp. .
Daniel, 150 Tex. 513, 243 S . W2d 154, 157 (1951)). After
construing the plain |anguage of Donnell's letter, only one
reasonable neaning energes))that it constituted a continuing
guaranty of Horizon's perfornmance under the Repurchase Agreenent.
Therefore, the terns of the GQuaranty are unanbi guous.’

B

Donnell also maintains that summary judgnent was i nproper
because FDI C-Receiver failed to prove it was the owner and hol der
of the note and the Guaranty. See Resolution Trust Corp. V.
Marshal |, 939 F.2d 274, 276 (5th Gr. 1991) (in a summary judgnment

action to recover on a promssory note and guaranty agreenent,

! Donnel | attenpts to introduce his own affidavit, and the
affidavit of the forner Bank president, to show his "true" intent
upon witing the letter. However, where the terns of a contract

ar e unanbi gous, "we may not | ook to extraneous evi dence of intent."
FDIC v. Cardinal Gl Wll Servicing Co., Inc., 837 F.2d 1369, 1371
(5th Cr. 1988) (applying Texas law). Thus, we may not consider
these affidavits on appeal.
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under Texas law the plaintiff has to establish that it is the
present hol der or owner of the note). In its notion for sunmary
judgnent, FDI C-Receiver submtted the affidavits of Bruce MLain,
the former Bank president, and Kathy Yankovich, custodian of
records for the FD C Donnel |l clainms that these affidavits are
i nsufficient summary judgnent proof. W disagree.

Uncontroverted affidavits))based upon personal know edge t hat
a party is the holder or owner of a prom ssory note))are generally
sufficient summary judgnent evidence.® See Resolution Trust Corp.
v. Canmp, 965 F.2d 25, 29 (5th Cr. 1992) (affidavits to the effect
t hat corporation took ownershi p and possessi on of assets of failed
institutions, including note being sued upon, were adequate to
support summary judgnent). MlLain's affidavit detailed the nmaking
of the Decker note, the Repurchase Agreenent, and the Guaranty.
See Record on Appeal, vol. 3, at 507-09. Based upon his personal
know edge, McLain averred that all of these docunents were executed
and delivered to the Bank. See id. at 508-09.

Yankovi ch averred that after the Bank was decl ared i nsol vent,
the FDI C was appoi nted as the sole receiver of the Bank. See id.
at 532- 36. Based upon her personal know edge, she stated that

"FDI C- Receiver is the current owner and holder of the obligation

8 | f Donnell had pointed to evidence in the record
indicating a legitimate fear that FDI C Recei ver was not the owner
and hol der of the obligations under the Repurchase Agreenent and
that sonme other entity m ght |ater approach hi mdemandi ng paynent,
then these affidavits woul d not have sufficed for summary j udgnent.
See Resolution Trust Corp. v. Canp, 965 F.2d 25, 29 (5th Gr.
1992) . However, Donnell did not point to such evidence in his
nmotion for summary judgnent. See Record on Appeal, vol. 2, 483-89.
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that is the subject of this litigation." I1d. at 533. Donnell did
not contest this evidence, nor did he point to any evidence in the
record indicating a legitimate fear that another party was the
owner or holder of the note and the CGuaranty. Therefore, these
affidavits are sufficient sunmary judgnent evidence that FDI C
Recei ver was owner and hol der of the note and the CGuaranty.
C

Lastly, Donnell contends that sunmmary judgnment was i nproper
because FDI C- Receiver failed to show that it was "ready, wlling
and able to tender performance of its obligations under the
repurchase agreenent." Brief for Donnell at 19. Specifically,
Donnel |l argues that once Decker defaulted on the final renewal
note, FDI C- Receiver did not showthat it was ready and willing to
tender the 800,000 shares of Horizon stock, in exchange for the
$185, 000 prom sed by Horizon. This argunment is wthout merit.

The only el enments which FDI C- Recei ver needed to establish to
secure summary judgnent on the note and the Guaranty are: (1) that
the note, Repurchase Agreenent, and Guaranty exist, and are valid,
(2) that FDI G Receiver is the present hol der and owner of the note
and the Guaranty; (3) that the note and the Repurchase Agreenent
are in default; and (4) that Donnell is |liable under the Guaranty.
See Marshall, 939 F.2d at 276 (outlining necessary el enents under
Texas lawto recover on summary judgnent). Donnell attenpts to add
a further requi renment ))t hat FDI C- Recei ver denponstrate its
willingness to conply wth the terns of the Repurchase

Agr eenent ))but offers no authority to support this argunent.
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Moreover, Donnell's contention is i nconsistent wwth the terns

of the Repurchase Agreenent.® The Repurchase Agreenent does not

require that the Bank (after i nsol vency, FDI C- Recei ver)
"denonstrate its wllingness" to deliver the stock certificates, as
a prerequisite for Horizon to tender paynent. Rat her, the

Repurchase Agreenent only requires that the Bank give Horizon
witten notice of Decker's default, and deliver st ock
cont enporaneously with receiving paynent fromHorizon. See Record
on Appeal, vol. 3, at 512. FDI C Receiver net this requirenent by
notifying Horizon in witing of Decker's default, and demandi ng
that Horizon purchase the stock. See Record on Appeal, vol. 1, at
144- 45, Because Horizon failed to repurchase the stock, FDI C
Recei ver was not obligated to deliver the stock, or to denonstrate

its willingness to do so.

|V

o The Repurchase Agreenent provides:

2. [Horizon] hereby warrants and represents to the Bank
and Decker that it shall repurchase the stock for
$185, 000. 00 i n the event that Decker shall default in the
paynment of the note when due. The Bank shall exercise
its repurchase right herein by giving to the Conpany
written notice of Decker's default in paying the note and
further specifying that the Conpany shall, within ten
(10) days fromrecei pt of such witten notice, pay to the
Bank $185, 000.00 for the stock or the principal bal ance
and accrued interest of the note due on such date of the
witten notice, whichever is less. The Bank agrees to
deliver the stock certificates representing the stock and
all assignnents or endorsenents relating thereto to the
Conpany contenporaneously with the delivery by the
Conpany of the funds as provi ded herein.

Record on Appeal, vol. 3, at 512.
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For the foregoing reasons, we AFFIRM
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