UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 92-1281

(Summary Cal endar)

JOHN EDWARD TWVEEDY,
Pl ai ntiff-Appellant,
VERSUS
EDDI E G BOGGS, Sheriff and
DR. AUTHER RAINS, a/k/a
Art hur Rai ns,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas
(CA 3 91 2462 1)

( January 5, 1993)

Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Proceeding pro se and in forma pauperis, pretrial detainee
John Edward Tweedy filed suit under 42 U S.C. 8§ 1983 (1988).
Tweedy al leged that: (1) the conditions of his confinenent
vi ol ated constitutional standards; (2) he was denied access to
the courts; and (3) he was deni ed reasonabl e nedical care. The

district court dismssed all of Tweedy's clains as frivol ous,

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to that Rule, the Court has
determ ned that this opinion should not be published.



pursuant to 28 U.S.C. 8§ 1915(d) (1988). Finding that the
district court abused its discretion in dismssing sone of
Tweedy's clains, we affirmin part, and reverse and remand in

part.

I

Tweedy was a pretrial detainee in the Johnson County Law
Enforcenment Center ("the Center"). He alleged that the
conditions of his confinenent at the Center violated
constitutional standards.! First, Tweedy clainmed that the Center
was overcrowded due to the influx of |arge nunbers of contract
prisoners. Second, he alleged that convicted prisoners and
"medi cal inmates" were housed with pretrial detainees. Tweedy
cl ai med these conditions have caused himto suffer nmental stress,
resulting in irreparable harm

Tweedy al so all eged that he was deni ed access to the courts
due to inadequate law library facilities and the unavailability
of certified mail. Furthernore, Tweedy clained that he did not
recei ve reasonabl e nedical treatnment for his chronic bronchitis.
He nanmed as defendants Johnson County Sheriff Eddie G Boggs and
Dr. Arther Rains, a nedical officer at the Center.

The district court referred the case to a magi strate. Based

! Tweedy al so clainmed that his confinement at the Center violated
the Texas Jail Standards, see Brief for Tweedy at 5, 14-15, and consequently,
constitutional standards as well. W disagree. "Although state standards nay

sonetines serve as a useful guide in a federal court's determi nation and
redress of constitutional deprivations, a violation of state |aw, wthout

nore, will not justify federal judicial intervention." Smth v. Sullivan, 611
F.2d 1039, 1045 (5th Cr. 1980) (citations onmtted). Therefore, the court
properly disnmssed this claimas frivol ous.
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upon Tweedy's responses to interrogatories, the magistrate
recomended that the suit be dism ssed as frivolous. Adopting
the magi strate's recomendation, the district court dismssed the
suit as frivolous, pursuant to 28 U . S.C. § 1915(d). Tweedy
appeal s, contending that the district court abused its discretion

in dismssing his clains.?

I
W review a disnmissal of an | FP conpl aint under 8§ 1915(d)
for abuse of discretion. Denton v. Hernandez, __ US _ , 112
S. CG. 1728, 1734, 118 L. Ed. 2d 340 (1992). An |IFP conpl aint
may be di sm ssed under 8§ 1915(d) as frivolous if it |lacks an
arguabl e basis in either law or fact. Neitzke v. WIllians, 490
UusS 319, 325, 109 S. C. 1827, 1831, 104 L. Ed. 2d 338 (1989).
A
Tweedy al l eges that the district court abused its discretion
in not finding that the conditions of his confinenent violated
constitutional standards. On appellate review, the proper
inquiry is whether conditions acconpanying pretrial detention
"amount to punishnent of the detainee . . . [because] a detainee
may not be punished prior to an adjudication of guilt in

accordance with due process of law" Bell v. WIlfish, 441 U S.

2 Tweedy al so asserts on appeal that the district court erred in not
serving his conplaint upon defendants, Sheriff Boggs and Dr. Rains. See Brief
for Tweedy at 2. However, 28 U S. C. § 1915(d) specifically authorizes the
di smssal of an IFP suit at any tine, including prior to service of process,
if the court is satisfied that the action is frivolous. See 28 U S.C. §
1915(d); Holloway v. Gunnell, 685 F.2d 150, 152 (5th Cr. 1982).
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520, 535, 99 S. . 1861, 1872, 60 L. Ed. 2d 447 (1979). "[I]n
determ ning whether particular restrictions and conditions
acconpanyi ng pretrial detention anount to punishnment in the
constitutional sense . . . [a] court nust deci de whether the
disability is inposed for the purpose of punishnment or whether it
is but an incident of sone other legitinmte governnental
purpose."® |d. at 538, 99 S. . at 1873.

Tweedy cl ai ned that the Center was overcrowled due to the
classification of federal inmates with state inmates. This
allegation failed to state a constitutional violation. Tweedy
does not suggest that the conditions of which he conplains were
i nposed as puni shnment. By Tweedy's own adm ssion, the
classification of prisoners at the Center was based on econom c,
not punitive, reasons. See Record on Appeal at 7. Mbreover,
Tweedy does not allege that he has ever been assigned to a cel
wWth too many prisoners. See id. at 89-90. He only alleges that
the Center is "often overcrowded," which he clains has caused him
mental stress. Pretrial detainees are not entitled to a stress-
free atnosphere under the due process clause. See Cupit v.
Jones, 835 F.2d 82, 86 (5th G r. 1987). Therefore, the district
court properly dismssed this claimas frivol ous.

Tweedy al so all eged that Sheriff Boggs indiscrimnately

8 W recogni ze that had the conditions at the Center resulted from
t he negligence of Sheriff Boggs, then we would not engage in a Bell analysis
of focusing on the purpose of the jail's conditions to deci de whether

unconstitutional punishnent occurred. See Medina v. O Neill, 838 F.2d 800,
803 (5th Gr. 1988) ("As we recently observed, the Supreme Court has shifted
ground since Bell, deciding that negligence al one does not trigger due
process.").
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housed himwi th convicted prisoners before his trial.* See
Record on Appeal at 7; Brief for Smth at 5. The magistrate did
not address this claimin his report and recommendati on. See
Record on Appeal at 73-81. Thus, we cannot determ ne whet her
Tweedy's claimwas frivolous. See Denton, 112 S. C. at 1734
(holding that courts of appeals, when reviewng 8 1915(d) clains
for abuse of discretion, should consider whether the "court has
provi ded a statenent explaining the dismssal that facilitates
intelligent appellate review'). Moreover, Tweedy apparently has
all eged a non-frivolous legal issue. "The confinenent of

pretrial detainees indiscrimnately with convicted persons is
unconstitutional unless such a practice is "reasonably related to
the institution's interest in maintaining jail security.'" Jones
v. Dianond, 636 F.2d 1364, 1374 (5th G r. 1981) (quoting Bell,
441 U. S, at 531, 99 S. . at 1874), cert. dism ssed, 453 U S
950, 102 Ss. . 27, 69 L. Ed. 2d (1981). Accordingly, we remand

to the district court to determ ne whether this clai mhas an

4 Tweedy's conplaint alleged, in relevant part:

D. That Federal inmates are being housed with State innates,
Wher eas sonme Federal [innmates] are serving tine as sentenced, and
sone are not. And whereas sone State inmates are serving tine as
sentenced, and sone are not. Yet all are being housed together.

E. That Medical inmates were transferred fromthe Hospital
section of the Jail to popul ation sections, and mixed with state
and Federal inmates, both sentenced and non sentenced, serving
time and awaiting trial.

Record on Appeal at 7.
Because we read Tweedy's conplaint liberally, see United States v.
Weat herby, 958 F.2d 65, 66 (5th Gr. 1992) (construing pro se conpl aint

liberally), we believe Tweedy stated a claimthat he had been indiscrimnately
housed with convicted prisoners.
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arguabl e basis in fact.
B

Tweedy al so clains that the district court abused its
discretion in finding that he had not been denied access to the
courts. Prisoners have a constitutional right to "adequate,
effective, and neaningful" access to the courts. Bounds v.
Smth, 430 U.S. 817, 822, 97 S. C. 1491, 52 L. Ed. 2d 72 (1977).
"[T] he governnent is obliged to provide prisoners wi shing to nake
a constitutional claimin a civil rights conplaint or habeas
corpus petition "with adequate law libraries or adequate
assi stance frompersons trained in law.'" Mann v. Smth, 796
F.2d 79, 83 (5th G r. 1986) (quoting Bounds, 430 U S. at 828, 97
S. . at 1498). "A denial-of-access-to-the-courts claimis not
valid if alitigant's [legal] position is not prejudiced by the
all eged violation." Henthorn v. Sw nson, 955 F.2d 351, 354 (5th
Cr.), cert. denied, = US |, 112 S. C. 2974, 119 L. Ed. 2d
593 (1992).

Tweedy al | eged that he had been deni ed access to the courts
because of inadequate library facilities,® which he clained
prevented himfromtinmely filing a notion for bond reduction and
examning trial on his theft charge.® See Record on Appeal at

40. However, Tweedy admtted that he was represented by counsel

5 Tweedy clained that the library at the jail did not
contain the Federal Rules of Cvil Procedure, the Texas G vil
Statutes, or a working typewiter. See Record on Appeal at 8.

6 Tweedy faced charges of felony theft and driving
without a license. See Record on Appeal at 38.
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on this charge, see id. at 39-40, and that his counsel sent hima
copy of the proposed notion. See id. at 40. Because Tweedy had
t he assi stance of counsel,’ he was not denied access to the
courts regarding his theft charge. See Bounds, 430 U S. at 830-
31, 97 S. . at 1499-1500 (holding that |egal assistance from an
attorney may satisfy right of access to the courts); Mnn, 796
F.2d at 83-84 (sane).

Tweedy al so all eged that he had been deni ed access to the
courts because the jail would not allow himto mail his filings
by certified mail. Since Tweedy was proceeding | FP, he was not
required to serve process by certified mail. See 28 U S.C. 8§
1915(c) (1988). Therefore, Tweedy cannot show any prejudice
which resulted fromhis inability to mail his filings by
certified mail. Accordingly, the district court properly
di sm ssed Tweedy's access-to-the-courts claimas frivol ous.

C

Lastly, Tweedy alleged that the district court abused its
discretion in not finding that he had been deni ed access to
reasonabl e nedical care. A pretrial detainee is entitled to a

greater degree of nedical care than a convicted inmate. Rhyne v.

! Tweedy al |l eged that his counsel never filed the notion
wth the district court. See Record on Appeal at 40. However,
nowhere in his conplaint did Tweedy all ege that his counsel was
prevented fromfiling the notion by Sheriff Boggs. Therefore, at
nmost, Tweedy stated a nmal practice claimagainst his attorney, and
not an access-to-the-courts clai magainst Sheriff Boggs. See
Mann, 796 F.2d at 83 (" [Qur main concern [in applying the
constitutional right of access to the courts] is protecting the
ability of an inmate to prepare a petition or conplaint."'"
(quoting Bounds, 430 U.S. at 828 n.17, 97 S. C. at 1498 n.17)).
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Henderson County, 973 F.2d 386, 391 (5th Cr. 1992). Prison

n >

officials nmust provide pretrial detainees with reasonabl e

medi cal care unless the failure to provide it is reasonably
related to a legitimte governnent objective.'" See Cupit v.
Jones, 835 F.2d 82, 85 (5th G r. 1987) (quoting Jones v. Di anond,
636 F.2d 1364, 1379 (5th Cir. 1981)).

Tweedy cl ai ned that he suffered fromchronic bronchitis. He
all eged that the denial of nedication for his condition
effectively denied himaccess to reasonabl e nedical care. W
di sagr ee.

Tweedy admtted that Dr. Rains hospitalized himand ordered
a series of nedical tests, including | ab work, chest X-rays, and
an el ectrocardiogram See Record on Appeal at 54, 93. Based on
those tests, Dr. Rains prescribed nedication for a kidney
ailment, rather than for Tweedy's alleged bronchitis. That
Tweedy di sagreed with Dr. Rains's diagnosis does not give rise to
a 8 1983 cause of action. See Varnardo v. Lynaugh, 920 F.2d 320,
321 (5th Gr. 1991) (holding that nmere negligence, neglect, or
mal practice does not give rise to a 8 1983 cause of action).
Because Tweedy's contentions anount only to a disagreenent with
his nedical treatnment, the district court properly dismssed this

claimas frivol ous.?®

8 Tweedy al so alleged that Dr. Rains committed nedi ca
mal practice by prescribing nmedication for a kidney infection
W t hout personally examning him dains of nedical malpractice
are not actionable under 8 1983. See Varnado, 920 F.2d at 321.
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111
For the foregoing reasons, we AFFIRM in part and REVERSE and
REMAND Tweedy's claimdealing with the prisoner housing

assignnents at the Center.



