IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1252

Cl GNA | NSURANCE COMPANY,
Pl ai ntiff-Appellee,
vVer sus
VIRG L R HUDDLESTON,
Def endant - Appel | ant,
and

LAW COFFI CES OF VAN SHAW
Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(CA3-91-2389 R

(February 16, 1993)

Before KING JOHNSON and DUHE, Circuit Judges.
PER CURI AM *

Cl GNA | nsurance Conpany (Cl GNA) brought this action pursuant
to section 9 of the Federal Arbitration Act (FAA), 9 U S. C 88 1-
14, to confirman arbitration award in its favor and agai nst
Virgil R Huddl eston. The district court, determning that (1)
the home owner's insurance policy under which Huddl eston filed

his claimwth CIGNA provides for binding arbitration, and (2)

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, we have determned that this
opi ni on shoul d not be published.



Huddl eston is barred fromchallenging the validity of the award
pursuant to the three-nonth limtation period provided under 9
US C 8 12, confirmed the arbitration award. Moreover, as a
sanction for their bad-faith refusal to be bound by the
arbitration award, the district court sanctioned Huddl eston and
his attorneys, the Law O fices of Van Shaw (together
"defendants"), by awarding CIGNA attorney's fees in the anount of
$7,182.50. Defendants now appeal fromthe district court's
confirmation of the arbitration award and its award of sanctions
in favor of CIGNA.  Finding no error, we affirm
| . BACKGROUND

In February 1990, nore than nine years and ten nonths after
purchasing his honme, Virgil R Huddleston filed a claimwth
Cl GNA | nsurance Conpany (Cl GNA) under a home owner's insurance
policy issued by ClGNA' s predecessor, |INA Underwiter's |nsurance
Conpany. Huddl eston cl ained that his hone was defective, and
that he was entitled to recover the cost of repairing the defects
under the policy. On his claimform Huddl eston described the
nature of the defects as foll ows:

Garage is leaning. Were garage joins wth the rest of

t he house on the back, the bricks have cracked fromthe

top to bottomof the wall. The crack is at |east a

quarter inch wwde. A spirit level placed on the front

garage wall next to Pavilion Street is about one bobble

wdth off frombeing vertical. 1In the past two years

the frame around the garage door next to the front

entrance has pulled away fromthe house. The

separation is over one quarter inch wde at the top of

t he door.

In a letter to Huddl eston dated March 1990, Cl GNA deni ed

Huddl eston's claim Cl GNA expl ai ned that, based on its
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i nspection of Huddl eston's hone, the damages cl ai ned do "not
constitute a Major Construction Defect" as required by the
policy. CIGNA further infornmed Huddl eston that he had the right
to request an arbitration if he disagreed with its determ nation.
Huddl eston exercised his right to arbitration under the terns of
the home owner's policy. Followng an arbitration hearing at
Huddl eston' s hone, during which the arbitrator personally

i nspected the property, the arbitrator denied Huddl eston's claim
He determ ned that the problens described by Huddl eston do not
constitute a "major construction defect."

CIGNA initiated this action by filing an application with
the federal district court to confirmthe arbitration award
pursuant to section 9 of the FAA.! Huddl eston opposed Cl G\A' s
application for confirmation, and he asked the district court to
post pone considering it for 60 days so that he coul d conduct
extensi ve discovery. Huddleston also filed a counter application
to vacate the arbitrati on award.

On Novenber 28, 1991, w thout conducting a hearing, the
district court issued its decision on CIGNA's confirmation
application. The district court concluded that the honme owner's
i nsurance policy under which Huddl eston filed his claimprovides

for binding arbitration. Alternatively, the district court found

! In a separate action, Huddleston filed a conpl ai nt
against CIGNA in Texas state court, alleging that ClIGNA (1)
wrongfully denied his insurance claimand (2) coerced and
defrauded himinto submtting his claimto arbitration
Huddl est on sought recovery under the Texas Deceptive Trade
Practice Act, as well as under common | aw theories. ClGNA
renmoved the action to federal court, where it is still pending.
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that, by submtting his claimto arbitration, Huddl eston had

wai ved any challenges to the claims arbitrability. The district
court also determ ned that, because Huddl eston did not seek to
vacate, nodify, or correct the arbitration award in a tinely
fashion, he was barred fromchallenging the validity of that
award. Accordingly, the district court granted CIGNA' s
confirmati on application and awarded CI GNA attorney's fees and
costs.

After the district court issued a nmenorandum ruling, but
before it entered a judgnent, Huddl eston noved for a new trial,
chal I enging both the confirmation of the arbitration award and
the inposition of attorney's fees.? The district court denied
Huddl eston's notion for a new trial on Decenber 13, 1991, and it
entered an order fixing the anount of fees awarded to Cl GNA at
$10, 595 on Decenber 18, 1991. The court ordered Huddl eston to
pay one-third of the fees and ordered his attorneys to pay the
remai ning two-thirds. Defendants subsequently filed notions for
reconsi deration, and, on February 19, 1992, the district court
reduced the total amount of fees awarded to Cl GNA by $3,500 and
al | oned Huddl eston's attorneys to pay the entire amount. In al
ot her respects, however, the court denied defendants' notion for

reconsi deration of the attorney's fees award.

2 Huddleston filed a notion for newtrial on the
confirmati on award on Decenber 6, 1991, and, along with his
attorneys, supplenented that notion on Decenber 10 to al so
chal l enge the court's decision to award attorney's fees.
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On March 19, 1992, defendants filed a notice of appeal from
(1) the district court's Novenber 28, 1991 decision confirmng
the arbitration award in favor of CIGNA and (2) the district
court's February 19, 1992 order requiring themto pay CIGNA' s
attorney's fees. CIGNA then filed a notion to dismss
def endants' appeal under Rule 4 of the Federal Rules of Appellate
Procedure on the grounds that defendants' appeal was untinely.
On April 2, 1992, the district court issued an order stating
that, in the nanme of judicial econony, it had instructed
def endants not to appeal fromits Novenber 28, 1991 order unti
it had ruled on all subsequent notions, including defendants
nmotion for reconsideration of the attorney's fees award. The
order also states that the court expressly retained jurisdiction
over the entire case until issuing its final ruling, which was
its February 19 ruling.

1. DI SCUSSI ON

This appeal has given rise to the follow ng issues: (a) Does
this court have jurisdiction to consider Huddl eston's appeal from
the district court's confirmation of the arbitration award?; (b)
Did the district court err in applying the FAAto Cgna's
application for confirmation of the arbitration award?; (c) D d
the district court err in refusing to grant a hearing before
ruling on CIGNA's application for confirmation of the arbitration
award?; (d) Did the district court err in confirmng the
arbitration award?; and (e) Did the district court err in

awardi ng attorney's fees?



A Jurisdiction

We begin by addressing Cgna's challenge to our jurisdiction
to consider Huddl eston's appeal. Specifically, G gna contends
that Huddl eston failed to file a tinely notice of appeal fromthe
district court's denial of their notion for a newtrial. W
di sagr ee.

1. Pr oceedi ngs

On Novenber 28, 1991, the district court issued a Menorandum
Order, Opinion, and Judgnent on Plaintiff's Application for
Confirmation of Arbitration, in which it (1) confirmed the
arbitration award in CIGNA' s favor and (2) awarded Cl GNA
attorney's fees, the anount of which was to be determned | ater.
Al t hough the | ast several paragraphs of this docunent purport to
constitute a final judgnent, the district court did not satisfy
the requi renent under Rule 58 of the Federal Rules of G vil
Procedure that "[e]very judgnent shall be set forth on a separate

docunent."” See Whitaker v. Gty of Houston, 963 F.2d 831, 833

(5th Gr. 1992) ("Until set forth on a separate docunent in
conpliance with Rule 58, a statenent tacked on at the end of an
opinion is not a judgnent."). Generally, the separate-docunent
rule is "nmechanically applied,"? for, according to Rule 58, "[a]
judgnent is effective only when so set forth and when entered as
provided in Rule 79(a)." Feb. R QGv. P. 58; see also FED. R APP.

P. 4(a)(7) ("A judgnment or order is entered within the neaning of

3 See Bankers Trust Co. v. Mllis, 435 U. S. 381, 386, 98 S.
. 1117, 1121 (1978), citing United States v. |Indrelunas, 411
U S. 216, 221-22, 93 S. C. 1562, 1564-65 (1973).
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Rule 4(a) when it is entered in conpliance with Rules 58 and
79(a) of the Federal Rules of Cvil Procedure.").

Nevert hel ess, Huddl eston filed a tinely* notion for new
trial on Decenber 6, 1991, and then defendants suppl enented that
nmoti on on Decenber 10, 1991 with a challenge to the court's award
of attorney's fees. Defendants' notion for a new trial made the
fact that the district court never entered a judgnent pursuant to
Rul e 58 i nconsequential, for (1) the Novenber 28 Menorandum
Order, Opinion, and Judgnent was clearly final and dispositive of
the case,® and (2) Rule 4(a)(4) of the Federal Rules of Appellate
Procedure provides that:

[i]f a tinely notion under the Federal Rules of Cvil
Procedure is filed in the district court by any

4 Pursuant to Rule 59(b) of the Federal Rules of Appellate
Procedure, "[a] nmotion for new trial shall be served no |ater
than 10 days after the entry of the judgnent." Nevertheless, the
entry of a judgnent is not a prerequisite for noving for a new
trial, for Rule 59(a) explicitly provides that, "[o]n a notion
for a newtrial in an action tried without a jury, the court may
open the judgnent if one has been entered . . . and direct the
entry of a new judgnent."” Feb. R CGv. P. 59(a) (enphasis added).

> In Bankers Trust Co v. Mallis, 435 U.S. 381, 383, 98 S.
. 1117, 1119 (1978), the Suprenme Court considered whether a
district court decision may constitute a "final decision" for
purposes of 8 1291 if not set forth on a docunent separate from
the opinion. The Court determ ned that the answer is yes,
hol di ng that:

The need for certainty as to the tineliness of an

appeal , however, should not prevent the parties from

wai vi ng the separate-judgnment requirenment where one has

accidentally not been entered . . . . The sane
princi ples of conmpn sense interpretation that |led the
Court . . . to conclude that the technical requirenents

for a notice of appeal were not nandatory where the
notice "did not mslead or prejudice" the appellee
denonstrate that parties to an appeal may wai ve the
separ at e-j udgnent requirenent of Rule 58.

Id. at 386-87, 98 S. Ct. at 1121 (citation omtted).
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party . . . under Rule 59 for a newtrial, the tine for
appeal for all parties shall run fromthe entry of the
order denying a new trial . . : A notice of appea
filed before the disposition of any of the above

nmoti ons shall have no effect. A new notice of appeal
must be filed within the prescribed tinme neasured from
the entry of the order disposing of the notion as

provi ded above.

FED. R App. P. 4(a)(4) (enphasis added); see Osterneck v. Ernst &

Wiinney, @ US _ , 109 S. . 987, 990 (1989) ("Together, these
rules[--Rule 59 and Rule 4(a)(4)--]work to inplenment the finality
requirenment of 28 U . S.C. 8§ 1291 by preventing the filing of an
effective notice of appeal until the District Court has had an
opportunity to dispose of all notions that seek to anend or alter
what ot herwi se m ght appear to be a final judgnent.").
The district court signed an order denying Huddl eston's

motion for a new trial on Decenmber 13, 1991. Under the plain

| anguage of Rule 4(a)(4), Huddleston had thirty days from

Decenber 13, 1991--the date the separate-docunent order denying

his notion for new trial and reconsideration was entered--to
appeal fromthe district court's decision granting CIGNA's
application to confirmthe arbitration award. Specifically, Rule
4(a)(4) provides that "[a] notice of appeal filed before the

di sposition of [the notion for a newtrial] shall have no effect.
A new notice of appeal nmust be filed within [thirty days]
measured fromthe entry of the order disposing of the notion [for
a newtrial]." Feb. R App. P. 4(a)(4) (enphasis added); see al so
FED R App. P. 4(a)(1l) ("the notice of appeal . . . shall be filed
wth the clerk of the district court within 30 days after the
date of entry of the judgnent or order appealed from'). However,
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upon entry of this order, the district court infornmed Huddl eston
ex parte that it was retaining jurisdiction of the entire case
until ruling on all subsequent notions, and the court instructed
himnot to file an appeal until that tinme. The court entered its
| ast order--an order reducing the total anmount of fees awarded to
Cl GNA by $3,500 and all owi ng Huddl eston's attorneys to pay the
entire anount--on February 19, 1992. Defendants filed a notice
of appeal on March 19, 1992--twenty-eight days | ater--appealing
fromboth the court's February 19 order and the Menorandum O der,
Opi nion, and Judgnent it entered on Novenber 28, 1991.

2. G gna' s Chal |l enge

According to G gna,

the district court's Novenber 28, 1991 decision on the
merits becane final and appeal abl e on Decenber 20,

1991, the date the district court's order denying

Huddl eston's notions for new trial and reconsideration
was entered on the docket, notw thstanding that there
remai ned for adjudication a request for attorney's fees
attributable to the case. Huddleston did not file his
noti ce of appeal until March 19, 1992--90 days | ater.

To support this position, Cigna relies upon the Suprene Court's

hol ding in Budinich v. Becton D ckinson & Co., 486 U S. 196, 202-

3, 108 S. &. 1717, 1722 (1988). In that case, the Court held
that the Tenth Grcuit was without jurisdiction to consider an
appeal where the district court denied Budinich's notion for a
new trial on May 14, 1984 but did not dispose of his claimfor
attorney's fees until August 1, 1984; Budinich filed his notice
of appeal on August 29, 1984. |In holding that the denial of
Budi nich's notion for a newtrial was a final, appeal able order,

the Court stated:



A question remaining to be decided after an order
ending litigation on the nerits does not prevent
finality if its resolution will not alter the order or
nmoot or revise decisions enbodied in the order S
As a general matter, at least, we think it indisputable
that a claimfor attorney's fees is not part of the
nerits of the action to which the fees pertain. Such
an award does not renedy the injury giving rise to the
action, and indeed is often available to the party

def endi ng agai nst the action.

Id. at 199-200, 108 S. C. at 1720 (enphasi s added).

There is a major distinction between Budinich and the case
at issue: In the case before us, upon denying defendants' notion
for a newtrial, the district court stated to Huddl eston that it
was retaining jurisdiction, and it instructed himto postpone his
appeal of the court's Novenber 28, 1991 order until the entry of
a final order on February 19, 1992. The court confirnmed this
instruction in a post hoc fashion by entering an order on Apri
2, 1992, in which it stated:

[ def endants'] appeal, filed March 19, 1992--fromthe

Court's Menorandum Order, Opinion, and Judgnent of

Plaintiff's Application for Confirmation of

Arbitration, dated Novenmber 28, 1991--is tinely. For

t he purpose of judicial econony, this Court instructed

[ Huddl eston] to postpone [his] appeal of the Novenber

28, 1991 Order until this Court had ruled on al

subsequent notions in this case. This Court expressly

retained jurisdiction over the case until the issuance

of the Court's last order, dated February 19, 1992,

anendi ng the award of attorney's fees. The tine period

for the appeal deadline for the entire case did not

begin to run until February 19, 1992.

Cigna challenges the legitimacy of this postponenent, asserting
that "the court's “order' [stating that defendants' appeal is
tinmely] is alegal nullity." According to Cgna, the district

court's discretion to extend tine for filing an appeal fromits
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final decision on the nerits is |limted to that provided under
Rul e 4(a)(5) of the Federal Rules of Appellate Procedure.

It is indisputable--and troubl esone--that the district court
did not extend Huddleston's tinme to appeal in conpliance with
Rule 4(a)(5).°% Moreover, rather than entering a witten judgnent
explicitly labelled "interlocutory" when denyi ng defendants
motion for a newtrial, the district court acted orally and ex
parte.’” This failure to enter such a witten judgnent nakes the

case at issue factually distinguishable from Harbor |nsurance Co.

v. Trammell Crow Co., 854 F.2d 94 (5th Gr. 1988), cert. denied,

489 U. S. 1054, 109 S. . 1315 (1989), where the district court
entered a witten order expressly labelled "interlocutory." In
light of this witten order, we rejected a contention--simlar to
Cigna' s--that we did not have jurisdiction to consider an appeal.

W stated that,

6 Rule 4(a)(5) provides that:

The district court, [1] upon a show ng of excusable

negl ect or good cause, may extend the tine for filing a

notice of appeal [2] upon notion [3] filed not |ater

than 30 days after the expiration of the tine

prescribed by this Rule 4(a). . . . [4] No such

extensi on shall exceed 30 days past such prescribed

time or 10 days fromthe date of entry of the order

granting the notion, whichever occurs |ater.
As stated by G gna, (1) Huddl eston never filed any notion for an
extension of tinme under Rule 4(a)(5), (2) the district court's
instruction to postpone appealing was based upon its perceptions
of judicial econony rather than excusabl e neglect or good cause,
and (3) defendants' notice of appeal was filed well beyond the
thirty-day extension authorized under Rule 4(a)(5).

" W note that, under Rule 4(a)(5) of the Federal Rules of

Appel | ate Procedure, a notion for an extension of tinme may be ex
parte.
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while the district court did dispose of the nerits [by

entering a judgnent], it was | abeled "interlocutory”

and specifically provided that "this Judgnent is an

Interlocutory Judgnent only." W find nothing in the

Suprene Court's witing [in Budinich] to renpbve the

district court's control of the case and transformits

interlocutory order into a final judgnent when the

|atter court chooses to render its final judgnent after

resolving the attorney's fee issue.
854 F.2d at 97.

We nust, therefore, focus on the facts before us--nanely,
the actions of the district court and the reasonabl eness of the
def endants' reliance upon those actions--and consi der whether
they constitute "unique circunstances"” justifying an exception to
the absolute filing deadline of Rule 4 of the Federal Rul es of
Appel | ate Procedure. The Suprene Court recogni zed this unique

ci rcunst ances exception in Thonpson v. INS, 375 U S. 384, 386-87,

84 S. . 397, 398-99 (1963). The appellant in Thonpson, relying

upon the district court's statenent that his notion for new tri al

filed 12 days after the judgnent was entered had been filed "in
anple ting[,]" did not file a tinely notice of appeal fromthe
district court's original judgnent. |d. at 385, 84 S. C. at
397. Rather, he filed a tinely notice of appeal fromthe
district court's denial of his notion for a newtrial. Although
the court of appeals dism ssed this appeal on the grounds that
appellant's notion for new trial was untinely, the Suprenme Court
reversed. 1d. at 387, 84 S. . at 399. 1In short, "[Db]ecause

petitioner had filed his notice of appeal in reliance on the

specific statenent of the District Court that his nption for new

trial was tinely, [the Court] felt that fairness required that
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the Court of Appeals excuse his untinely appeal." Osterneck v.

Ernst & Wiinney, __ US. _, 109 S. C. 987, 992-93 (1989)

(interpreting Thonpson) (enphasis added).® Later that sane term
the Court reiterated its Thonpson holding in Wl fsohn v. Hankin,

376 U.S. 203, 84 S. Ct. 699 (1964).° In that case, the plaintiff
relied upon a signed order granting an extension of time for
filing a notion for rehearing. The Court reversed the court of
appeal s, which had held that, because the notion for rehearing
was untinmely, the time for taking an appeal had not been toll ed.
See 321 F.2d at 394.

More recently, the Court refused to apply the unique
ci rcunst ances exception where a notice of appeal was rendered
ineffective by a Rule 59(e) notion for prejudgnent interest. See
Osterneck, = US at _, 109 S. . at 992-93. However, in

Osterneck, the district court did not make an affirmative

representation to defendants that their appeal was tinely fil ed.

8 In reaching this holding in Thonpson, the Court relied
upon its holding in Harris Truck Lines v. Cherry Meat Packers,
371 U. S. 215, 217, 83 S. C. 283, 285 (1962), where the Court
st at ed:

In view of the obvious great hardship to a party who

relies upon the trial judge's finding of "excusable

neglect" prior to the expiration of the 30-day period
and then suffers reversal of the finding, it should be

gi ven great deference by the review ng court. \Watever

the proper result as an initial natter on the facts

here, the record contains a show ng of unique

circunstances sufficient that the Court of Appeals

ought not to have disturbed the notion judge's ruling.

® The Suprene Court's nmenorandum opi nion in Wl fsohn sinply
reverses the court of appeals' decision. The facts and
procedural history of Wl fsohn are found in the court of appeals’
opi nion, 321 F.2d 393, 394 (D.C. Cr. 1963).
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Id. at

109 S. C. at 993. Accordingly, the Court

di stingui shed Thonpson by limting its application of the unique
circunstances doctrine in that case to the Thonpson facts,
hol di ng that "Thonpson applies only where a party has perforned
an act which, if properly done, woul d postpone the deadline for
filing his appeal and has received specific assurance by a
judicial officer that this act has been properly done." |d.

QG her Crcuits have interpreted Osterneck, and, "[i]n the wake of
Osterneck, [they] generally have insisted on the requirenent

“that the [unique circunmstances] doctrine applies only where a

court has affirnmatively assured a party that its appeal will be
tinely."" United States v. Heller, 957 F.2d 26, 29 (1st G

1992) (limting applicability of the doctrine to judges by

hol ding that reliance on the statenents or actions of other court
enpl oyees cannot trigger the doctrine) (enphasis added), quoting
In re Slimck, 928 F.2d 304, 310 (9th Cr. 1990) (holding that

anbi guous or inplicitly m sl eadi ng conduct by courts does not

release litigants fromtheir appeal deadlines); see also Kraus v.

Consolidated Rail Corp., 899 F.2d 1360, 1364 (3rd Gr. 1990)

("Al though the scope of the "unique circunmstances' rule renmains
murky following the Court's nore recent enphasis on the mandatory
nature of jurisdictional issues and the need for strict
conpliance with the tinme [imtations inposed by the Rules, we are
not free to sound the death knell for a rule enunciated by the
Suprene Court and never retracted by it."), aff'd, 947 F. 2d 935
(3rd Gr. 1991); Geen v. Bishby, 869 F.2d 1070, 1072 (7th Gr.
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1989) (holding that the nere entry of a mnute order is not an
act of affirmative representation by a judicial officer
contenpl ated by Osterneck).

We interpreted GOsterneck in Prudential -Bache Securities,

Inc. v. Fitch, 966 F.2d 981, 985 (5th Cr. 1992), where, although

the district court did not tell petitioners that their belated
notice of appeal was tinely, petitioners relied upon witten
notice provided by the clerk's office that the court's order had
been entered on a given date. Because the date of entry was
actually el even days later, petitioners' notice of appeal was
premature pursuant to Rule 4(a)(4) of the Federal Rul es of
Appel | ate Procedure, and they did not discover this until the
time to file a second notice of appeal had | apsed. Interpreting
Osterneck to indicate "that the [unique circunstances] rule
applies only where the district court nakes an "affirmative
representation' that a party's notice of appeal was proper[,]" we
hel d:

The clerk's notice sent to the Fitches officially

notified themof the date the critical order was

entered. This is the kind of “affirmative

representation' or “specific assurance' that triggers

t he speci al circunstances rule.
Id. at 985. W then went on to state that "[p]arties nay not

rely on the clerk to send themnotice[,] and absence of notice is

no excuse for not filing a tinely notice of appeal. However,
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parties should be able to rely on the notice they do receive."

Id at 985-86 (enphasis added and citations omtted).?0

In the case before us, the district court, well before
defendants' tinme to appeal under Rule 4(a)(4) had | apsed, ! made
an affirmative statenent as to when defendants' appeal woul d be
tinely. More precisely, because defendants had i nundated the
district court with notions, the court, through an ex parte
instruction, stopped themfromappealing until it had issued its

| ast order. Defendants conplied with that instruction; we have

0 Simlarly, in a pre-Osterneck case decided by this
court, Chipser v. Kohlneyer & Co., 600 F.2d 1061, 1063 (5th Gr.
1970), we found the presence of unique circunstances where the
district court entered an anbi guous order. That order pronpted
an inquiry by counsel as to when a new trial date would be set,
and "[t] he confusion was conpounded by the judge's response,
which inplied that a new trial had been granted w t hout

qualification.” |d. Relying upon Thonpson, we held that:
Wil e counsel's initial m sapprehension of the inport
of the . . . order mght not alone rise to the |evel of

excusabl e neglect, we cannot say that an extension of
time i s unwarranted when counsel is msled by good
faith reliance on a statenment of the district court.
The circunstances of this case are sufficiently unique
to justify a finding of excusabl e neglect.

Id. at 1063 (internal citations omtted).

11 The First Circuit has recogni zed that, when evaluating a
uni que circunstances claim courts nust consider whether the
judicial action in question occurred before the petitioner's tine
for filing a notice of appeal had | apsed:

Courts applying the uni que circunstances exception w ||

permt an appellant to maintain an otherwi se untinely

appeal in unique circunstances in which the appell ant

reasonably and in good faith relied upon judicial

action that indicated to the appellant that his

assertion of his right to appeal would be tinely, so

long as the judicial action occurred prior to the

expiration of the official tinme period such that the

appellant could have given tinely notice had he not

been lulled into inactivity.

Feinstein v. Mses, 951 F.2d 16, 20 (1st Cr. 1991) (enphasis in
original and internal quotations omtted).
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no reason to believe that, had the district court conplied with
the Federal Rules of G vil and Appellate Procedure in issuing it,
def endants' notice of appeal would have been untinely fil ed.

Al t hough we do not condone the district court's failure to conply
wth the Federal Rules of Procedure, defendants' zeal for filing
noti ons does not warrant their being mslead by the district
court into losing their right to appeal. Especially in |ight of
the fact that it was within the court's discretion to enter an
interlocutory order denying defendants' notion for new trial,?
we find that defendants' reliance upon and conpliance with the
district court's explicit instruction was objectively reasonabl e.
See Mbses, 951 F.2d at 20 ("At bottom the inquiry anent the
scope of the [unique circunstances] exception must focus upon
whet her the appellant's professed reliance on the actions of the

district court was objectively reasonable."); see also Chipser,

600 F.2d at 1063 (a pre-Gsterneck case finding unique

ci rcunst ances where counsel was m sled by good faith reliance on

a statenent by the district court). To hold otherw se would
result in the kind of inequity--nanely, the loss of an
opportunity to appeal due to court-created uncertainty as to when

t hat appeal was appropriate--the separate-docunent requirenent

12 See Harbor |nsurance, 854 F.2d at 97 ("W find nothing
in the Suprenme Court's witing to renove the district court's
control of the case and transformits interlocutory order into a
final judgnent when the latter court chooses to render its final
judgnent after resolving the attorney's fees issue.").
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was engi neered to avoid.®® Accordingly, we reach the nmerits of
def endants' appeal .
B. Application of the FAA

Accordi ng to Huddl eston, "application of the [FAA] to the
case at hand was clearly erroneous because[,] if an arbitration
act did actually apply, it should have been the Texas Ceneral
Arbitration Act." To support this proposition, Huddl eston points
to language in a Limted Warranty Agreenent--an agreenent between
hi mand the builder of his home warranting that "the hone wll be
free fromdefects due to nonconpliance with the Approved
St andards and from maj or construction defects"” for a period of
two years--which states that "[t]his agreenent is to be covered
by and construed in accordance with the laws of the state in

which the hone is located.” Citing Volt Information Sciences,

Inc. v. Board of Trustees, 489 U S. 468, 109 S. C. 1248 (1989),

13 As stated by the Suprenme Court in Bankers Trust,
The separ at e-docunent requirenent was thus intended to
avoid the inequities that were inherent when a party
appeal ed from a docunent or docket entry that appeared
to be a final judgnment of the district court[,] only to
have the appellate court announce |ater that an earlier
docunent or entry had been the judgnent and dism ss the
appeal as untinely.

435 U.S. at 385, 98 S. C. at 1120.

4 We note that, as discussed supra at Part II.A 1, no
separ at e- docunent judgnent was entered before defendants noved
for a newtrial, and it is not clear that the district court's
deni al of defendants' notion for a newtrial, delivered with
instructions and statenents to the contrary, constitutes a final
judgnent. Neverthel ess, "nothing but delay would flow from[our
dismssing this appeal]. Upon dismssal, the district court
woul d sinply file and enter the separate judgnent, fromwhich a
tinmely appeal would then be taken. \Weels would spin for no
practical purpose . " See Bankers Trust, 435 U S. at 385,
98 S. Ct. at 1120.
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for authority, Huddl eston argues that this | anguage requires the
application of Texas's arbitration statute. See Tex. Rev. Qv.
STAT. ANN. arts. 224-49 (Vernon's 1973 & Supp. 1993).

Huddl eston's notive in arguing for the applicability of the
Texas Ceneral Arbitration Act is his failure to conply with the
FAA' s requirenent that a notion to vacate, nodify, or correct an
arbitration award "be served upon the adverse party or his

attorney within three nonths after the award is filed or

delivered." 9 U S.C. 8§ 12 (enphasis added); see infra Part
I1.D.2. Under the Texas General Arbitration Act, a notion to
vacate or nodify an arbitration award--if predicated on
corruption, fraud, or undue neans--need only be made within three

mont hs after the corruption, fraud, or undue nmeans has been

di scovered. See Tex. Rev. Cv. STAT. ANN. art 237 (Vernon's 1973).

According to Huddl eston, the Suprene Court's decision in Volt
requires that the timng of his notion to vacate the arbitration
award be governed by the Texas Act and, under that Act, his
challenge to the arbitration award is tinely.

We begin by recogni zing that the Suprenme Court's decision in
Volt does not aid Huddl eston in the case before us. |In Volt, a
party to a contract with an arbitration provision filed suit in
state court seeking to conpel arbitration of the dispute; the
other party, pursuant to a state arbitration statute, noved to
stay arbitration pending the outcone of related litigation
involving third parties. __ US at _, 109 S. . at 1251. The

state court, interpreting the parties' contract to have
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i ncorporated state rules of arbitration, stayed the arbitration
pursuant to the state rule. 1d. at _, 109 S. . at 1251-52.
The Suprenme Court upheld this application of the state
arbitration rule for two reasons. First, the Suprene Court
reasoned that it could not disturb the state court's
interpretation of the contract as intending to incorporate state
arbitration rules. |d. at _, 109 S. C. at 1253. Second, the
Suprene Court concluded that the FAA did not preenpt the state
rule allow ng courts to stay an arbitration proceeding. 1d. at
_, 109 S. . at 1254-56. Specifically, the Court held that:
There is no federal policy favoring arbitration under a
certain set of procedural rules; the federal policy is
sinply to ensure the enforceability, according to their
terms, of private agreenents to arbitrate. Interpreting
a choice-of -1 aw cl ause to make applicable state rules
governi ng the conduct of arbitration--rules which are
mani festly designed to encourage resort to the arbitral
process--sinply does not offend the rule of |iberal
construction . . . , nor does it offend any other
policy enbodied in the FAA

Id. at _, 109 S. C. at 1254; see also Flight Systens v. Paul A

Laurence Co., 715 F. Supp. 1125, 1127 (D.D.C. 1989) (Applying

Volt, the court held that the Virginia Arbitration Act governs
where "[t] he parties contracted under the |laws of Virginia,
agreed to arbitration under the laws of Virginia, and the
applicable Virginia | aw does not directly conflict wwth the goals
of the FAA.").

In the case before us, the district court did not find that
the parties intended to incorporate state arbitration rules.
Huddl eston' s argunent to the contrary--an argunent prem sed on an
erroneous conclusion that choice of |law |l anguage in a Limted
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Warranty Agreenent between himand its builder covering the first
two years of ownership controls the ten-year Hone Warranty

| nsurance Policy (the "Master Policy") between himand Cgna--is
W thout nmerit. Huddleston did not bring his claimuntil nore
than nine years and ten nonths after purchasing his hone, and the
Master Policy--the policy under which Huddl eston filed his claim
-expressly provides that "[n]o clains will be paid by the Conpany

prior to conpletion of conciliation or arbitration in accordance

with the procedures set forth by [Home Owmers Warranty

Corporation]."* Mbreover, the Master Policy was assigned to

Huddl eston by a Certificate of Participation, which provides

that, for clains arising during years three through ten, any

arbitration "shall be conducted in accordance with the Expedited

Home Construction Arbitration Rules of the Anerican Arbitration

Association or through other arbitration rules and procedures

adopt ed by Local Council and approved by National Council as
substantially equival ent."15

Finally, we recognize that, in the absence of explicit
i ncorporation of Texas arbitration rules, the Texas General
Arbitration Act is preenpted to the extent that it conflicts with
the three-nonth requirenent for filing notions to vacate an

arbitration award under section 12 of the FAA See Cohen V.

Wedbush, Nobl e, Cooke, Inc., 841 F.2d 282, 285 (9th Gr. 1988)

(availability and validity of defenses against arbitration are

15 Enphasi s has been added.
6 Enphasi s has been added.
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governed by federal standards). Specifically, the FAA provides
t hat :

[a] witten provision in any . . . contract evidencing
a transaction involving comerce to settle by
arbitration a controversy thereafter arising out of
such contract or transaction . . . shall be valid,
irrevocabl e, and enforceabl e, save upon such grounds as
exist at law or in equity for the revocation of any
contract.

9 US.C 8 2. Under section 2, when there is a binding
arbitration provision in a "contract evidencing a transaction

i nvol ving commerce[,]" federal |law controls. See Hartford

Lloyd's Ins. Co. v. Teachworth, 898 F.2d 1058, 1061 (5th Cr

1990) ("The sine qua non of the FAA's applicability to a
particul ar dispute is an agreenent to arbitrate the dispute in a
contract which evidences a transaction in interstate commerce.");

Tullis v. Kohlneyer & Co., 551 F.2d 632, 638 n.8 (5th Gr. 1977)

(holding that securities act clains are not precluded from
arbitration). Wile the FAA requires an agreenent to arbitrate,
it does not require that the parties expressly agree that federal
law wi Il govern its enforceability.

In sum once the district court found that the Master Policy
and related Certificate of Participation (1) do not incorporate
Texas' rules of arbitration, (2) make express reference to the
federal rules, (3) contain an arbitration provision, and (4)
constitutes a transaction involving interstate commerce,
application of the FAA was not only appropriate, it was
mandatory. Accordingly, we find that the district court did not

err by applying the FAA to the case at issue.
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C. The District Court's Refusal to Conduct a Hearing
on the Arbitrator's Inpartiality

Huddl eston al so contends that the district court erred in
refusing to hold a hearing on the issue of the arbitrator's
inpartiality. Huddleston cites this court's decision in Legion

| nsurance Co. v. Insurance CGeneral Agency, lInc., 822 F.2d 541

(5th Gr. 1987), and the Second G rcuit's decision in Sanko
Steanship Co. v. Cook Industries, Inc., 495 F.2d 1260 (2d Cr.

1973), to support this contention. As discussed bel ow, neither
of these decisions governs the case before us.

In Legion, this court recognized that "[a]rbitration
proceedi ngs are summary in nature to effectuate the national
policy favoring arbitration.” 822 F.2d at 543. W also stated
t hat such proceedi ngs require an "expeditious and summary
hearing, with only restricted inquiry into factual issues." |[|d.,

quoti ng Mbses H. Cone Menorial Hosp. v. Mercury Constr. Corp.

460 U.S. 1, 22, 103 S. C. 927, 940 (1983). W recogni zed,

however, citing Sanko Steanship, that "sonme notions chal |l engi ng

arbitration awards nmay require evidentiary hearings outside the
scope of the pleadings and arbitration record."” 822 F.2d at 542.
In particular, we stated that matters such as the "m sconduct or
bias of the arbitrators cannot be gauged on the face of the
arbitral record alone[,]" but we then held that "[n]o such case
is here presented."” 1d. at 543.

Had the district court based its decision to confirmthe
arbitration award on a finding that the arbitrator was not
bi ased, then Huddl eston's argunent m ght have sone nerit. See
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Sanko St eanship, 495 F.2d at 1265 (reversing order confirmng

arbitration award where question of arbitrator's inpartiality was
deci ded on an inconplete record). However, the district court
did not base its ruling on any such finding. Instead, the
district court relied upon two other findings--that Huddl eston
(1) waived any possible defenses to arbitrability, and (2) failed
to tinely attenpt to vacate, nodify, or correct the arbitration
award pursuant to 9 U S.C. §8 12. Therefore, as in Legion, this
case "posed no factual i1issues that required the court, pursuant
to the Arbitration Act, to del ve beyond the docunentary record of
the arbitration and the award rendered." 822 F.2d at 543.
Accordingly, we find that Huddl eston's contention that the
district court erred in failing to hold a hearing on the
arbitrator's inpartiality is without nerit.
D. Confirmation of the Arbitration Award

Huddl eston rai ses three challenges to the district court's
confirmation ruling. First, he argues that the arbitration
provision in the insurance agreenents was not neant to be
bi ndi ng. Second, he contends that the arbitration award was
procured by corruption, fraud, and undue neans, and that the
arbitrator was biased. And third, he alleges that Cl GNA was not
a party to the arbitration award.

1. Bi ndi ng Nature of The Arbitration Provision

Huddl eston contends that the district court |acked
jurisdiction to confirmthe arbitration award because the

i nsurance docunents--nanely, the Master Policy and the
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Certificate of Participation--do not provide for entry of
judgnent on the award. This contention is without nerit. As
CIGNA correctly points out, an arbitration agreenent need not
expressly provide for judicial confirmation of the award. \Were,
as here, the contract provides that arbitration shall be "final
and binding,"' courts have judicial authority to confirmthe

awar d. See M| waukee Typo. Union No. 23 v. Newspapers, Inc., 639

F.2d 386, 389-90 (7th Gr.) ("Several courts have found such
["final and binding"] |anguage sufficient to inply consent to the

entry of judgnent on an arbitration award."), cert. denied, 454

US 838 102 S. C. 144 (1981). In addition, "an agreenent to
arbitrate is a contract and nust be interpreted |ike any other

contract.” See Rainwater v. Nat'l Hone Ins. Co., 944 F.2d 190,

192 (4th Cr. 1991). Accordingly, because the parties

i ncorporated the rules of the Anerican Arbitrati on Association
into their agreenent (see supra Part I1.B), we may infer an
intent to provide for judicial confirmation of the award. 1d. at
192-94 (reference to Anerican Arbitration Association rules and
regul ations in honme owners insurance policy denonstrated parties'
intent that arbitration be judicially enforceable).® W

conclude, therefore, that the parties agreed that the outcone of

7" The Certificate of Participation issued to Huddl eston
provides that the "decision of the arbitrator shall be final and
bi ndi ng upon the Purchaser, Insurer, Local Council, and National
Counci | . "

8 |n Rainwater, the Fourth Circuit state that "all parties
are on notice . . . that resort to AAA arbitration wll be deened
bot h bi ndi ng and subject to entry of judgnent unless the parties
expressly stipulate to the contrary.” 944 F.2d at 194.
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their arbitration should be final and binding, and that the
district court did not err inruling to confirmthe arbitration
awar d.

2. Fraud and Bi as Cont enti ons

Huddl eston al so chall enges the district court's refusal to
consider his defenses to confirmation of the arbitration award on
t he grounds that, pursuant to 9 U S.C. § 12,! he has raised
these defenses in an untinely fashion. Specifically, Huddl eston
asserts that (1) the arbitration award was procured by fraud, and
the arbitrator was biased against him and (2) the three-nonth
statute of limtations under the FAA is inapplicable because he
has proven fraudul ent conceal nent. W disagree.

Al t hough a party is allowed to assert the defenses advanced
by Huddl eston (defenses that are al so grounds for vacating an
arbitration award under 9 U.S.C. 8§ 10), such defenses nmay only be
asserted within the three-nonth tinme period provided for in 9
US C 8 12. Huddleston raised his defenses in response to
Cigna's nmotion to confirmthe arbitration award and at a tinme
beyond the three-nonth period of Iimtation, and

the failure of a party to nove to vacate an arbitra

award within the three-nonth limtations period

prescribed by section 12 of the United States

Arbitration Act bars himfromraising the all eged

invalidity of the award as a defense in opposition to a

nmoti on brought under section 9 of the [United States
Arbitration Act] to confirmthe award.

19 This provision provides, in relevant part, that
"[njotice of a notion to vacate, nodify, or correct an award nust
be served on the adverse party or his attorney within three
nonths after the award is filed or delivered." 9 U S.C § 12
(enphasi s added).
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Cullen v. Paine, Wbber, Jackson & Curtis, Inc., 863 F.2d 851,

854 (11th Gr.), cert. denied, 490 U. S 1107, 109 S. C. 3159

(1989); see also Sanders-M dwest, Inc. v. Mdwest Pipe

Fabricators, Inc., 857 F.2d 1235, 1237 (8th Cr. 1988) (where a

party raised objections to an arbitration award in response to a
nmotion to confirm holding that "[t]he authorities agree that a
party may not assert a defense to a notion to confirmthat the

party could have raised in a tinely notion to vacate, nodify, or

correct the award"); Taylor v. Nelson, 788 F.2d 220, 225 (4th
Cir. 1986) ("W adopt the rule enbraced by the Second

Circuit . . . that once the three-nonth period has expired, an
attenpt to vacate an arbitration award could not be nade even in

opposition to a later notion to confirm");2 Florasynth, Inc. v.

Pi ckhol z, 750 F.2d 171, 175 (2d Gr. 1984) ("[U nder its terns,
party may not raise a notion to vacate, nodify, or correct an
arbitration award after the three[-]nonth period has run, even
when rai sed as a defense to a notion to confirm"). In short,
despite the tentative authority he cites for support, !

Huddl eston's assertion that "affirnmati ve defenses as set forth
under 8 10 can be brought at any time in response to an action t

confirm' is a msstatenent of the governing | aw.

20 The Fourth Circuit also stated that "[a] confirmation
proceedi ng under 9 U.S.C. 8 9 is intended to be sumary:
confirmation can only be denied if an award has been corrected,
vacated, or nodified in accordance with the Federal Arbitration
Act." Taylor, 788 F.2d at 225.

2l See, e.g., Paul Allison, Inc. v. Mnikin Storage of
Omha, 452 F. Supp. 573, 575 (D. Neb. 1978).
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We al so reject Huddl eston's contention that, because he
all eges fraud and inpartiality wiwthin the arbitration proceedi ng,
"[1]n addition to the Federal Doctrine of Equitable Tolling or
Equi t abl e Estoppel, the statute of Iimtation which would apply
woul d be that under the state four (4) year statute of
limtations under the Texas G vil Practice and Renedi es Code, 8§
16.051." Qur decision is based on the fact that there is no
"di scovery rule"” or "equitable tolling" exception to the
requi renment in section 12 of the FAA that the defenses of fraud
or inpartiality be asserted within three nonths fromthe tine
that the arbitration award is filed or delivered. See, e.qg.
Taylor, 788 F.2d at 225 ("The existence of any such [due
diligence or tolling] exceptions to 8§ 12 is questionable, for
they are not inplicit in the | anguage of the statute, and cannot
be descri bed as common-| aw excepti ons because there was no
common- | aw anal ogue to enforcenent of an arbitration award.");
Pi ckhol z, 750 F.2d at 175 ("[T]here is no common | aw exception to
the three[-]Jnmonth limtations period on the notion to vacate.");

see al so Sanders-M dwest, 857 F.2d at 1238 ("The [three-nonth

limtations period] applies to clainms challenging the partiality
of the arbitrator."). Accordingly, we conclude that Huddl eston's
defenses to the arbitration award are untinely under 9 U S.C. 8§
12, and we affirmthe district court's refusal to consider them

3. Technical Defect in the Arbitration Award

In his final challenge to the district court's confirmation

ruling, Huddl eston asserts that the district court erred in

28



confirmng the arbitration award because Cl GNA was not a party to
the arbitration proceeding. This challenge is based on the fact
that the arbitration award's caption identifies "ClGNA Property
and Casualty Conpany" as the respondent, while the confirmation
of the arbitration award identifies "Cl GNA | nsurance Conpany" as
the applicant.

Al t hough Huddl eston is correct in asserting that the
arbitration award technically identifies the wong party, this
techni cal defect does not render the district court's
confirmation of the arbitration award erroneous. It certainly
does not require reversal, for "[w hat was invol ved was, at nost,

a nere msnoner that injured noone . . . ." United States v.

A.H. Fischer Lunber Co., 162 F.2d 872, 874 (4th Cr. 1947)

(quoting 14 C.J. 325 for the proposition that, "[a]s a general
rule[,] the msnonmer of a corporation . . . in a judicial
proceeding is immaterial if it appears that it could not have
been, or was not, msled"). |In the case before us, we conclude
that "everyone involved in the action . . . knew of and could
identify the entity being sued[,]"22 and that the m snomer on the

arbitration award "injured no one." Fischer, 162 F.2d at 874.

22 Quann v. Whitegate-Edgewater, 112 F.R D. 649, 652 n.4
(D. Md. 1986) (refusing to dism ss |awsuit because of m snoner);
see also Fischer, 162 F.2d at 874 (Wuere parties to a proceedi ng
are designated "in such terns that every intelligent person
understands who is neant, as is the case here . . . courts should
not put thenselves in the position of failing to recogni ze what
is apparent to everyone else.").
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E. Attorney's Fees

Lastly, Huddl eston challenges the district court's February
19, 1992 order sanctioni ng defendants by awardi ng Cl GNA
attorney's fees. |In awarding these fees, the district court held
t hat :

The award was based on Defendant's refusal to abide by
the arbitrator's award "wi thout justification."?

. . . . After further consideration of the cases
relied on by Defendants, this Court finds that there is
at | east sone precedent to support sone of the
argunents they raised in response to Applicant's notion
to confirmthe arbitrator's award. Therefore, the
Court finds that a partial nodification of the fee
award is warranted.

The court then reduced its earlier award of attorney's fees in
t he anpbunt of $10,595.00 to $7,182.50.
In Bell, we held as foll ows:

The district court concluded that the conpany's refusal
to abide by the arbitrator's award was w t hout
justification, making judicial enforcenent necessary,
and that an award of attorney's fees would further the
federal |abor policy favoring voluntary arbitration.
The finding that the conpany acted w t hout
justification is not clearly erroneous, and the award
was W thin the discretion which we have inparted to the
district court.

688 F.2d at 1000 (enphasis added). Defendants, relying primrily
upon a |lower court case citing Bell,? interpret our "w thout
justification" holding as an all-or-none proposition. They
assert that a challenge to an arbitration award is only

sanctionabl e when all precedent is on the side of the other

23 Bell Production Engineers v. Bell Helicopter, 688 F.2d
997, 999 (5th Cr. 1982), aff'd, 1653 F.2d 310 (7th Cr. 1981).

24 See Shearson, Hayden, Stone, Inc. v. Liang, 493 F. Supp.
104 (N.D. 11i. 1980).
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party. Moreover, according to defendants, "[n]either CIGNA nor

the District Court have cited any statutory authority for award

of the attorney fees. . . . Had Congress intended attorney fees
to be awarded under the FAA, it would have provided for such. It
did not."

We begin by responding to defendants' contention that the
district court had no power to award Ci gna attorney's fees under
the FAA. Beyond statutory authority to sanction, district courts
have the inherent power "to | evy sanctions in response to abusive

litigation practices." See Roadway Express, Inc. v. Piper, 447

U S 752, 765 100 S. Ct. 2455, 2463 (1980) (citation onitted),

superseded by statute on other grounds as recognized in Mrris v.

Adans-MIls Corp., 758 F.2d 1352 (10th Cr. 1985). The Court has

recently reaffirmed this inherent power to sanction by rejecting
an assertion that it is displaced by rules explicitly bestow ng

the power to sanction upon district courts. See Chanbers v.

NASCO, Inc., . US _, _, 111 S. «. 2123, 2131-36 (1991).

Specifically, the Court stated in Chanbers that "[t]here is
nothing in the other sanctioning nmechanisns or prior cases
interpreting themthat warrants a conclusion that a federal court
may not, as a matter of law, resort to its inherent power to
i npose attorney's fees as a sanction for bad-faith conduct."” |1d.
at _, 111 S. C. at 2135. This inherent power to award
attorney's fees for bad-faith conduct, the Court recognized,
"extends to a full range of litigation abuses.” 1d. at , 111

S. CG. at 2134.
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As for defendants' interpretation of our Bell holding, we
find that it is too narrow. Limting the district court's
sanctioning power for bad-faith conduct to instances where all
precedent is in favor of the other party--thereby |eaving

absolutely no justification to challenge an arbitration award--

woul d infringe upon the district court's supervisory power which

arises out of its inherent power to sanction. See Chanbers,

US at _, 111 S. . at 2136. Rather than inposing such an
extrene standard, we review the district court's exercise of its

i nherent power to sanction for abuse of discretion. See United

States v. Wallace, 964 F.2d 1214, 1217 (D.C. Gr. 1992), citing

Chanbers, @ US at _, 111 S. . at 2136. Accordingly, the
question before us is not whether we, sitting as the district
court, would have found that defendants engaged in bad-faith
conduct and decided to inpose sanctions; it is whether the
district court abused its discretion in doing so.

The Suprenme Court addressed what constitutes bad-faith
conduct in Roadway Express, 447 U S. at 766, 100 S. C. at 2464

(citation omtted), where it acknow edged that " [b]ad faith' may
be found, not only in the actions that led to the lawsuit, but
also in the conduct of the litigation." The Court also stated
that "[t]he power of a court over nenbers of its bar is at | east
as great as its authority over litigants." 1d. (footnote
omtted). The record reveals that Huddl eston's attorneys are
experienced hone warranty insurance litigators who have

represented simlarly-situated honme owners in at |east five cases
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against CIGNA, and they are famliar with the arbitration
provisions at issue. As stated by CCGNA in its Brief in
Opposition to Defendant's Mtion to Postpone Consideration of its
Application for Confirmation of Arbitration Award,

[d] efendant's conduct is particularly inexcusable given
that his attorneys in this case were al so the attorneys
of record in CIGNA Insurance Conpany v. Tuna, [No. CA3-
91-0571-R (N.D. Tex. 1991)], in which this very judge
ordered their clients to submt to arbitration, and
enjoined their prosecution of a sim/lar harassing
lawsuit filed in state court. Accordingly, defendant's
attorneys were fully aware of the applicable |aw under
the Federal Arbitration Act when they brought suit on
behal f of defendant in [this case].

Despite their know edge of the applicable | aw, defendants--having
failed to properly and tinely challenge the arbitration award
pursuant to 9 U . S.C. 88 10, 12--have relentlessly assaulted the
arbitration award. They have waged these assaults despite the

pl ethora of authority establishing that such chall enges raised
beyond the three-nmonth limtation period under section 12 of the
FAA are untinely. See supra Part |I1.D.2. As recognized by the
district court in its order sanctioning defendants, defendants
only justification is authority which "has been criticized by al
of the circuits that have considered the issue . !

Al t hough this case does not constitute one of egregi ous bad
faith, the district court has limted its sanction to attorney's
fees in the amount of $7,182.50, and allowed this sanction to be
paid entirely by Huddl eston's attorneys. Based upon our review
of the record--nanely, the work CIGNA (and the |ower court) was
forced to generate by defendants' persistent assaults on the

arbitration award--this anobunt appears reasonable. Moreover, to
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the extent that the authority cited by defendants bestows sone
legitimacy to their position, the district court |owered the
anount of its sanction accordingly. In light of (1) defendants
famliarity with the FAA, (2) the binding and summary nature of
arbitration proceedi ngs under the Act (see supra Parts Il.C and
I1.D.1.), and (3) the plethora of authority contrary to
def endants' position that affirmative defenses under 9 U S.C 8§
10 can be brought at any tine in response to an action to confirm
an award under 9 U.S.C. 8 9 (see supra Part 11.D.2), we do not
find that the district court abused its discretion by sanctioning
defendants for their refusal to be bound by the arbitration
awar d.
[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's

confirmation of the arbitration award and award of attorney's

fees in favor of CIGNA in the anount of $7, 182.50.
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