UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-1229
Summary Cal endar

W LLI E PAUL WHI TE,
Pl ai ntiff-Appellant,
VERSUS
ANNETTE STRAUSS, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
( CA3- 88-0536-T)

(February 12, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM !
Wi te appeals the dism ssal of his § 1983 action. W affirm

Texas prisoner Wllie Paul Wiite filed a civil rights suit
pursuant to 42 U.S.C. § 1983 against the Gty of Dallas and several
city officials, including fornmer police officer WIIliam Edward
Spruce 111, In addition to the city and Spruce, Wiite naned as

def endants the current mayor of Dallas, a fornmer mayor of Dall as,

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



and the police chief (collectively, the Senior Oficials). Wite
named the Senior Oficials and Spruce in their individual and
official capacities. Spruce shot Wiite shortly after Wite
commtted an arned robbery. Wiite is serving a life sentence
follow ng a conviction for that offense.

Wiite alleged that on the night of Decenber 22, 1984, he was
wal king on a Dallas street twrling a 12-inch pipe. "Al'l of a
sudden," a police car screeched to a halt in front of him and
Spruce junped out, waiving a gun. Wite ran. Spruce pursued him

According to Wite, he stopped and dropped his hands to his
sides. Spruce then shot himin the back and hand. Spruce then
all egedly searched and arrested Wite illegally. Wite suffered
injuries requiring hospitalization. Wite all eged that Spruce shot
hi m pursuant to an unidentified city policy or custom designed to
deprive individuals of their constitutional rights. The practice
is wdespread, Wiite alleged without stating any specific facts.
Spruce allegedly used excessive force, which the city condones.
Spruce also allegedly commtted the state of fenses of assault and
battery and attenpted nmurder of Wiite. Wiite sought $8 million in
damages.

None of the issues Wite raises on appeal have any nerit.? A

consideration of the issues that warrant di scussion foll ows:

2 |n particular, there is no nerit to Wite's argunent that
he was deni ed the benefit of discovery, or to his argunent that the
district court held his pleadings to an excessively high standard.
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1.
A

The district court dismssed the city and Senior Oficials
because Wite failed to state a clai magai nst them Minicipal and
governnental officials acting in their official capacity are only
liable if official policy or governnental custom cause the
deprivation of constitutional rights. Monel |l v. Departnent of
Social Services of the Cty of New York, 436 U S. 659, 690-94,
(1978); Fraire v. City of Arlington, 957 F.2d 1268, 1277 (5th GCr.
1992). Liability 1is incurred only when the nunicipality
"I npl ements or executes a policy statenent, ordi nance, regul ation,
or decision officially adopted and pronmulgated by that body's
of ficers" or where "constitutional deprivations [occurred] pursuant
to governnental 'custom even though such a customhas not received
formal approval through the body's official decisionnmaking
channels." Monell, 436 U S. at 690-91.

White al |l eged no specific policy or custominpl enented by the
city or the Senior Oficials. He alleges no personal invol venent
of the Senior Oficials in his injury. The district court
correctly concluded that Wiite stated no federal claim

The district court also correctly held that Wiite did not
state a claimunder Texas |law. The Texas Tort C ainms Act waives
governnental immunity for negligent acts but not for intentional
acts. Cty of Waco v. Hester, 805 S.W2d 807, 810 (Tex. C. App.
1990). Because Wite alleged an intentional act, inmunity is not

wai ved. Thus, White stated no state |law claim



B

The district court dism ssed the action agai nst officer Spruce
because Wiite failed to secure service of the conplaint on Spruce
wthin 120 days as required by Federal Rule of G vil Procedure
4(j). Wiite states for the first tinme on appeal that Spruce was in
fact served. But the record contains no return of service or other
indication of service and Wite made no such argunent in the
district court. W do not consider factual argunents nade for the
first time on appeal.

C.

White argues that the district court erred in not recusing
himsel f. But the only grounds for recusal are adverse rulings the
trial court nade against him and om ssions to rule. Adver se
rulings are not sufficient to support a notion for recusal. United
States v. MWR Corp., 954 F.2d 1030, 1045 (5th G r. 1992).

D.

White argues that the district court erred in refusing to
appoi nt counsel . Barring exceptional circunstances, a § 1983
plaintiff has no right to appointed counsel. U ner v. Chancell or,
691 F.2d 209, 212 (5th Cr. 1982).

Wiite's case is not exceptional. It is frivolous. The
district court did not abuse its discretion in decliningto appoint
counsel

E.
Finally, we conclude that we nust consider inposition of

sanctions in this case for filing a frivol ous appeal .



First, we note that this is the sixth appeal taken to this
court inthis action. The earlier appeals were fromorders denying
appoi ntnent of counsel and denial of leave to file an anended
conplaint. This is a blatant abuse of the judicial process.

Because this appeal is patently frivolous, we inpose a
nonet ary sanction of $50 against Waite. Until White pays the O erk
of this court the $50 nonetary sanction i nmposed, Wiite will not be
permtted to file any further pleadings, either in the district
courts of this circuit or in this court wthout obtaining | eave of
court to do so.?

AFFI RVED.

® In the district court, Wite captioned one of his notions
for recusal as a "nmotion for Rectum” He captioned his other
nmotion for recusal properly. 1In another suit, Wiite also filed a
"Motion for Rectum" W take this neans to warn Wiite that filing
such abusive docunents either in the district court or in this
court with contenptuous captions could result in their being
stricken or the inposition of sanctions. Theriault v. Silber, 579
F.2d 302, 303-04 (5th Cr. 1978), cert. denied, 440 U S. 917
(1979).



