IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1194

CALVIN C. OITE,
Pl ai ntiff-Appellant,

ver sus

FEDERAL DEPCSI T | NSURANCE CORPORATI ON,
Recei ver for First National, R chardson
Texas,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
CA3 89 2873 P

April 1, 1993
Bef ore REAVLEY, KING and WENER, Crcuit Judges.
PER CURI AM *

Shortly after being appointed receiver for the First
Nat i onal Bank of Ri chardson, Texas, the Federal Deposit |nsurance
Corporation (FDI C) repudiated a contract for |egal services
between Calvin C. Ote and First National Bank under the
Financial Institutional Reform Recovery, and Enforcenent Act of

1989. (O te then brought this action in Texas state court,

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, we have determned that this
opi ni on shoul d not be published.



alleging that he is entitled to recover reasonable attorney's
fees and interest (1) under his original agreenent with the Bank,
(2) pursuant to quantum neruit under Texas |aw, and (3) pursuant
to an agreenent he allegedly entered into at the tinme he
relinqui shed the First National Bank's files to the FDICin its
capacity as receiver. The FDIC renoved the action to federal
court, and the parties filed cross-notions for sunmary judgnent.
The district court granted sunmary judgnent in favor of the FDIC,
and Ote now appeals fromthat judgnent. Finding that Ote has
failed to raise a genuine issue of material fact pursuant to Rule
56 of the Federal Rules of Cvil Procedure, we affirm
.  BACKGROUND

On May 16, 1989, Ote entered into a witten contract to
represent the First National Bank of Richardson, Texas ("the
Bank") on a contingency fee basis for collection of accounts
recei vable. According to this contract, Ote was to receive (1)
a "[c]ontingent fee of 50% of the anobunt coll ected on each and
every account referred to the Attorney on a contingent fee
basis,” (2) $150 per hour on all cases assigned to himon an
hourly basis, and (3) a "[c]ontingent fee of 40% on all such

accounts wherein the Bank has already obtained a judgnent."! The

! The contract al so provides that:

Attorney shall remt to bank on the fifteenth of each
mont h an anount equal to the gross paynents collected
on Bank's behal f during the previous cal endar nonth,
|l ess the Attorney's fee and any applicabl e

fees . . . The Attorney shall provide Bank with a
statenent on a nonthly basis detailing by account the
gross anounts col |l ected, applicable fees, attorney's
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Bank was decl ared insolvent in June 1989, and the FDI C was
appoi nted receiver. The FDI C repudi ated the conti ngent fee
contract in July 1989 under the Financial Institutional Reform
Recovery, and Enforcenent Act of 1989 (FIRREA), 12 U S.C 8§
1821(€) (1) .

Upon its appointnment as receiver, the FDIC instructed Ote
to provide a full accounting of all pre-receivership services
performed for the Bank, submt a bill for all unpaid services,
obtai n continuances for pending legal matters, and turn over al
legal files. Ote, however, initially refused to turn over the
legal files. When he finally did return them he also submtted
a claimfor attorney's fees in the anount of $81, 300.85. The
parties dispute whether the FDI C- Receiver and Qte reached a
post -repudi ati on agreenent prior to Ote's returning the files.

Ote brought this action for danmages in Texas state court,
alleging that (1) the FDI C Receiver agreed to pay himreasonabl e
attorney's fees in return for te's relinqui shment of the Bank's
litigation files, and that he is entitled to fees pursuant to
that agreenent, (2) the FDI C Receiver wongfully repudiated his
contract for |egal services, thereby entitling Ote to attorney's
fees under his original agreenent wth the Bank, and, (3) in the

alternative, that he is entitled to collect fees in quantum

fees, and the net anpunt recovered .

Moreover, the contract states that Ote was to be di scharged only
(1) upon the agreenent of the parties, with 60 days' witten
notice, or (2) for cause--where the Bank believed that Qte had
behaved in an illegal or unethical manner or breached any term of
the contract--with 30 days' noti ce.
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meruit under Texas |law for the value of his |egal services.
According to Ote, he filed collection actions for the Bank
against the follow ng debtors: (1) Kenneth Landers, (2)
Baughman, Vinson & Associ ates, (3) Leonard Hanmer, and (4) Les
Lew s and Barbara Tucker. It is undisputed that Ote never
coll ected any portion of the nonies due in these cases, although
Ote contends in his affidavit that his actions were instrunental
i n obtaining paynents in the Landers and Hammer cases.?
According to Ote, he is entitled to $81, 300. 85 as reasonabl e
conpensation for the services he rendered, interest at a rate of
one and one-half percent per nonth from August 1989, and
additional attorney's fees totalling $12, 000. 00.

The FDI C renoved the action to federal court, and the
parties then filed cross-notions for summary judgnent and
responses. Although it did nake sonme rulings in favor of the

FDIC, 2 the district court denied these notions as to Ote's claim

2 On May 23, 1989, the district court entered a judgnent
agai nst Landers and in favor of the Bank for "$450,000 Principal,
accrued interest of $61,563.89, and reasonable attorney's fees of
$45, 000, together with all costs of suit and interest therein
fromthis date until paid at the contractual rate of 18% per
annum . . " However, this judgenment was not collected before
the FDIC became receiver for the Bank on June 30, 1989.

As for the Hamer case, OQtte contends that he obtai ned a
settlenent offer of $35,000 from Hammer's attorney. However, the
only direct evidence submtted by Ote to substantiate this claim
is a copy of aletter dated June 22, 1989 from Hanmer's counse
to Ote, which asks Ote to call him"so that we can discuss
potential settlenent . . . ." Settlenent was ultimtely reached
in the Hammer case, but not until early 1990.

3 The district court ruled that, (1) "regardl ess of whether
the bank was placed in receivership before or after FlRREA,
| ongstandi ng | egal principles supported the right of a receiver
to repudiate contracts nade with the underlying institution," and
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under 12 U. S.C. 8 1821(e)(3) and ordered the parties to submt
addi tional summary judgnent materials. The parties conplied, and
the district court, resolving the remaining clainms, held that
O te does not have a "provable" claimunder 12 U S.C. 8§
1821(e)(3). Accordingly, the court granted sumrmary judgnent in
favor of the FDIC.
1. STANDARD OF REVI EW
In reviewing a grant of sunmary judgnent, we apply the sane

standard as the district court. Waltman v. |International Paper

Co., 875 F.2d 468, 474 (5th Gr. 1989) (we review grants of
summary judgnent de novo). Specifically, we ask whether "the
pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |[aw "
FED. R CQv. P. 56(c). In answering the first part of this
question, we view all the evidence and inferences drawn fromthat

evidence in the |ight nost favorable to the party opposing the

nmot i on. Reid v. State Farm Mutual Auto Ins. Co., 784 F.2d 577,

578 (5th Cir. 1986).
To defeat a notion for summary judgnent, Rule 56(e) requires

the non-noving party to set forth specific facts sufficient to

(2) "no breach occurred that would entitle Qtte to recovery in
quantum neruit." The court reserved judgenent only on Ote's
entitlenent to recover under the anended 12 U S. C. § 1821(e)(3)
(receiver liability for anobunt of actual direct conpensatory
damages determ ned as of date of appointnent of receiver), and
limted the supplenental briefing it requested to that issue.
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establish that there is a genuine issue for trial. See Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 250, 106 S.Ct. 2505, 2511

(1986). While a nere allegation of the existence of a dispute
over material facts is not sufficient to defeat a notion for
summary judgnent, if the evidence shows that a reasonable jury
could return a verdict for the non-noving party, the dispute is
genui ne. Anderson, 477 U. S. at 247-48, 106 S. C. at 2510. On
the other hand, if a rational trier of fact, based upon the
record as a whole, could not find for the non-noving party, there

is no genuine issue for trial. Anpbco Production Co. v. Horwell

Enerqgy, Inc., 969 F.2d 146, 147-48 (5th Gr. 1992). In our

review of a district court's decision to grant a notion for
summary judgnent, we will affirmthat decision if, after
exam ning the entire record, we are convinced that the standard
set forth in Rule 56(c) of the Federal Rules of Cvil Procedure
has been net. See id.
[11. DI SCUSSI ON

Ote raises the follow ng i ssues on appeal: (a) whether he
has brought a recogni zable attorney's fees claimunder 12 U S. C
8§ 1821(e)(3), (b) whether he is entitled to quantum neruit under
Texas law, and (c) whether he has raised a genui ne issue of
material fact as to whether the FDI C- Receiver entered into an
agreenent to pay Qtte reasonable attorney's fees in exchange for

his returning the Bank's files.



A. Recour se Under 1821(e)(3)

Section 1821(e) (1) provides the FDI C- Receiver with broad
di scretion to repudi ate contracts:

(e) Provisions relating to contracts entered into
bef ore appoi nt nrent of conservator or receiver
(1) Authority to repudiate contracts
In addition to any other rights a
conservator or receiver may have, the
conservator or receiver for any insured
depository institution may disaffirmor
repudi ate any contract or |ease--
(A) to which such institutionis a
party;
(B) the performance of which the
conservator or receiver, in the
conservator's or receiver's
di scretion, determ nes to be
bur densone; and
(C the disaffirmance or
repudi ati on of which the
conservator or receiver determ nes,
in the conservator's or receiver's
di scretion, wll pronote the
orderly adm nistration of the
institution's affairs.

12 U.S.C. 8§ 1821(e)(1); see First National Bank of Chicago v.

Uni sys Finance Corp., 779 F. Supp. 85, 86-87 (N.D. Ill. 1991);

Atlantic Mechanical, Inc. v. RTC 772 F. Supp. 288, 292 (E. D. Va.

1991), aff'd, 953 F.2d 637 (4th Cr. 1992). |In the case before
us, Ote has conceded that the FDI C- Receiver had the authority
and power to disaffirmhis contract with the Bank.

After repudiation of a contract, the FDI C Receiver's

liability is limted by section 1821(e)(3),* which provides

4 Although the FDIC took control of the Bank before this
anendnent to FI RREA was enacted, the parties do not dispute the
retroactive application of section 1821(e)(3). W sinply note
that, as we acknow edged in Resolution Trust Corporation v. Canp,
965 F.2d 25, 31 (5th Gr. 1992), the FDI C Receiver's power to
di saffirm executory contracts exi sted under the comon | aw
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t hat :

(3) Gainms for damages for repudiation

(A) In general

[T]he liability of the conservator or receiver for
the disaffirmance or repudi ation of any contract
pursuant to paragraph (1) shall be--

(i) limted to actual direct conpensatory

danmages;

(ii) determ ned as of--

(I') the date of the appointnent of

t he conservator or receiver
* % %

(B) No liability for other damages

For purposes of subparagraph (A), the term "actual
di rect conpensatory danages" does not include--

(i) punitive or exenplary damages;

(i1) damages for lost profits or opportunity; or

(ii1) damages for pain and suffering.

12 U.S.C. 88 1821(e)(3)(A) & (B) (enphasis added); see Atlantic

Mechani cal, 772 F. Supp. at 292. (Ote has presented no evidence
that he nade any coll ections pursuant to the contingency contract
beyond all egations that his work was instrunental in resolving
the Hamrer and Landers cases. See supra note 2. Neverthel ess,
O te contends that he suffered direct conpensatory damages from
the disaffirmance of the contract, and that he is entitled to be
conpensated for the services that he perforned before the date

the receiver was appointed. He relies upon the Ninth Grcuit's

opinion in Federal Sav. & Loan Ins. v. Angell, Holnes & Lea, 838
F.2d 395 (9th Gr.), cert. denied, 488 U S. 848, 109 S. . 127

D Cench doctrine, see D Cench, Duhne & Co. v. FDIC, 315 U. S. 447,
456-62, 62 S. Ct. 676, 679-81 (1942), before the enactnent of
section 1821(e)(3). Moreover, other circuits have expressly held
t hat FI RREA anendnents apply to pre-FlI RREA receiverships. See,
e.d., North Arkansas Medical Center v. Barrett, 962 F.2d 780,
786-87 (8th Cr. 1992); EDIC v. Wight, 942 F.2d 1089, 1095-97
(7th Gr. 1991), cert. denied, = US _ , 112 S. . 1937
(1992).




(1988), for the proposition that |awers representing failed
institutions are to be paid for work perforned prior to the
institution of a receivershinp.

The district court rejected Ote's claimon the basis of the
"provability doctrine"--a judicially-created test for clains

against the FDIC.® See Citizens State Bank of Loneta v. Federal

Deposit Ins. Corp., 946 F.2d 408, 412 (5th Gr. 1991). This

court has devel oped a three-part test for determ ning
provability:

A claimis provable against the FDIC as receiver if (1)
it exists before the bank's insolvency and does not
depend on any new contractual obligations arising
later; (2) liability on the claimis absolute and
certain in anmount when suit is filed against the
receiver; and (3) the claimis nmade in a tinely manner,
wel | before any distribution of the assets of the

recei vership other than a distribution through a
purchase and assunpti on agreenent.

Interfirst Bank Abilene v. FDIC, 777 F.2d 1092, 1094 (5th G

1985), citing First Enpire Bank v. FDIC, 572 F.2d 1361, 1367-69

(9th. Gir.), cert. denied, 439 U S 919, 99 S. O. 293 (1978).

The district court and the FDI C- Receiver read the provability
doctrine into FI RREA through both the "actual direct conpensatory
damages" | anguage of section 1821(e)(3) and section 194 of the
Nat i onal Bank Act, which limts the distribution of receivership
assets to "all such clains as may have been proved to [the

receiver's] satisfaction." 12 U S.C. 8 194; see Citizens State

Bank, 946 F.2d at 411; Interfirst Bank, 777 F.2d at 1094.

5> The provability of the claimin Angell, 838 F.2d at 395,
was not at issue.



It is clear fromthe record that Ote did sone work for the
Bank. What is at issue is whether his attorney's fees claim
under section 1821(e)(3) has any chance of success on its nerits.
This court has held that the provability doctrine bars recovery

beyond anmounts "absolute and certain.” |Interfirst Bank Abilene

v. FEDIC, 777 F.2d 1092, 1094-95 (5th Gr. 1985). Under the terns
of Ote's contingency fee arrangenent, at the date of its
repudiation Ote was not entitled to any conpensation. The fact
that Ote has been able to assess the hours he spent working on
behal f of the Bank and obtain a fair-nmarket appraisal of those
services does not create an "absolute and certain" liability for

t hose services on the Bank or the FDIC.® NMoreover, in Loneta, we

6 Accordingly, we find the case before us distinguishable
fromthose in which, despite the fact that the contract at issue
approaches being an inconplete contingency contract, an "absol ute
and certain" sumis ascertainable and established by facts
exi sting before insolvency. For exanple, in Gtizens State Bank
of Lometa v. F.D.1.C., 946 F.2d 408, 416 (5th Cr. 1991), we held
that clainms under letters of credit were provabl e because the
bank's liability under the letters of credit (1) was established
by facts existing before insolvency, (2) did not require any new
post -i nsol vency contractual obligation, and (3) the anount of
liability on the letters of credit was absolute and certain at
the time the action was filed. W recogni zed that federal
regul ations "treat a standby letter of credit not as conti ngent
liability, but as a loan--that is, as though the credit had been
extended as of the date of commtnent.” |d. at 416. Simlarly,

i n Dababneh v. FDIC, 971 F.2d 428, 434 (10th Cr. 1992), the
Tenth Grcuit recently held that a claimfor future rent under an
executory | ease agreenent was not a provabl e cl ai mbecause the
rent claimhad not "accrued" before the appointnment of the
receiver. 1d. at 436; see Loneta, 946 F.2d at 412 n.9

(di stinguishing |lease clainms fromletter of credit clains because
| ease clains require a "new contract" upon reentry post-
receivership). The critical factor in Dababneh was the absence
of a pre-receivership | ease default that could create a right to
unpaid rent at the tinme of appointnent of a receiver--in other
words, the fact that the | essor had no established clai munder
the | ease before repudiation. 1d. at 434-35.
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held that a claimis only provable if "it exists before the
bank's insol vency and does not depend on any new contractual
obligations arising later . . . ." 946 F.2d at 412 (enphasis
added). In light of the fact that OQtte's contingency contract
was term nated before its conpletion, even if OQte could
establish with certainty that his work on behalf of the Bank is
worth a fixed sum liability for that sum was not established
bef ore insol vency.

In conclusion, the provability doctrine bars Ote's claim
for attorney's fees under 12 U.S.C. § 1821(e)(3). W hold,
therefore, that the district court did not err by granting
summary judgnent in favor of the FDI G Receiver on this issue.

B. Quant um Merui t

Ote also contends that, should we find that he is not
entitled to recover danmages under section 1821(e), he is entitled
to conpensation in quantum neruit under Texas law. He cites a
nunber of cases applying Texas |aw for the proposition that "[i]t
has been a |long established rule that when a client, wthout
cause, discharges his attorney before he has conpleted his work,
the attorney may recover on the contract for the anount of his
conpensation. "

In Caton v. Leach Corp., 896 F.2d 939, 947-48 (5th Cr

1990), this court considered a simlar contention, though the
FDIC was not a party to that action. The plaintiff in that case
was a sales representative who was term nated while working on a

| arge sales contract, and he directed the court to evidence
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suggesting that he had contributed significantly to his forner
enpl oyer's obtaining that contract. In considering the
plaintiff's quantum neruit contention in that case, we recogni zed
that the renmedy of quantumneruit "is quasi-contractual rather
than truly contractual [,]" id. at 947 (quotation omtted). W
stated that, "[i]f the work in question is covered by an express
contract, there can be no recovery in quantumneruit." |d.

Rel yi ng upon Mtsubishi Aircraft Int'l, Inc. v. Maurer, 675

S.W2d 286 (Tex. App.--Dallas 1984, no wit),’” we concl uded that
the plaintiff in Caton was not entitled to relief in quantum

meruit. 896 F.2d at 948; see also Cole v. Benavides, 481 F.2d

559, 561 (5th GCr. 1973) ("Under Texas law, a party nmay plead
alternative theories of recovery in contract and quantum neruit,
but if he proves the existence of an enforceable contract, he may
not recover in quantumneruit.") (enphasis in original).

Simlarly, in Jhaver v. Zapata Of-Shore Co., 903 F.2d 381, 384-

85 (5th Cr. 1990), we held that a broker could not recover in
guantum neruit under Texas | aw, even though the contract was
anbi guous as to conpensati on.

Although it is not disputed that Otte's services for the
Bank were governed by an express contract, Ote contends that he
was di scharged wi thout cause and in breach of his contract with

the Bank. He contends that he is therefore permtted to recover

"In Maurer, the Texas Court of Appeals held that a
plaintiff term nated after he negotiated several sales but before
the triggering date in his conm ssion agreenent was not entitled
to relief in quantum neruit.
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attorney's fees in quantumneruit despite the fact that his
services were governed by an express contract. It is true that,
under Texas |law, an attorney discharged w thout cause and in
breach of the contract governing his services nmay recover the

reasonabl e value of his services in quantumneruit. See Truly v.

Austin, 744 S.W2d 934, 936 (Tex. 1988); Howell v. Kelly, 534

S.W2d 737, 739 (Tex. Cv. App. 1976). Nevertheless, Ote was
not inproperly discharged because the FDI C Receiver had the power
and authority to repudiate his contract with the Bank under 12
US C 8§ 1821(e)(1). Specifically, section 1821(e) expressly
enpowers the FDIC to clip the entangl enents of a failed bank, and
the equity concerns at the center of the doctrine of quantum
meruit are recognized in section 1821(e)'s recovery provision.
See 12 U.S.C. § 1821(e)(1). Had Ote shown that he suffered
"actual direct conpensatory damages[,]" he woul d have been abl e
to recover such damages pursuant to section 1821(e)(1). To all ow
plaintiffs such as Qte--plaintiffs who cannot attain recovery
under section 1821 because they cannot show direct conpensatory
damages--to classify the FDIC s term nations of failed banks
ent angl enents as breaches of contract justifying recovery in
gquantum neruit woul d bypass the federal policy underlying Fl RREA
as well as the express but limted all owance for recovery
provi ded under that section.

In sum because (1) there was an express contract governing
Ote's work for the Bank, (2) the FD C, enpowered by section
1821(e) and the public policy undergirding it, had full authority
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to termnate Ote's contract, and (3) this termnation is

di stingui shable fromone w thout cause and in breach of contract,
Ote may not recover under quantum neruit on the grounds that the
FDI C breached his contract with the Bank. W concl ude,

therefore, that the FDI C- Receiver is entitled to summary judgnent
on Ote's claimin quantum neruit.

C. The Al |l eged Post-Repudi ati on Agr eenent

OQte's final contention is that a genuine issue of materi al
fact exists as to whether the FDI C-Receiver entered into a post-
repudi ati on oral agreenent to pay himreasonable attorney's fees
in exchange for his turning over the Bank's litigation files.
Qte supports this contention with an affidavit he submtted
pursuant to Rule 56(e) of the Federal Rules of G vil Procedure,
in which he alleges that:

[a]t first | refused to deliver ny files to the FDI C

because they represented ny work product and |

explained that to M. Howard, M. Garcia, and M.

Jackson. | requested reasonabl e conpensation for the

wor ked [sic] perfornmed and each verbalely [sic] assured

me that after | submtted ny statenent that | would be
pai d.

* * %

Al t hough | had been assured by M. Seigler in the

clains departnent that | would be paid, | have never

received [p]Jaynent form[sic] the Defendant FDIC. 8

The record establishes that Ote initially resisted
surrendering the Bank's files to the FDI C Receiver. Nbreover, we

acknowl edge that Qte's affidavit establishes that, in bargaining

8 Ote also relies upon the affidavit submtted by Ernest
C. Garcia, a staff attorney for the FD C Receiver, which states
that the FDI C- Receiver offered Ote $20,000 to settle his claim
as evidence that the FDI G Receiver did ultinmately enter a post-
repudi ati on agreenent with him
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with the FDI C- Recei ver over custody of the Bank's files, Qte
proposed to surrender the files to the FD C Receiver in exchange
for reasonabl e conpensation for work he perfornmed on behal f of

t he Bank. Nevertheless, the record al so establishes that,

despi te whatever verbal assurances Qte may have initially
received fromthe FD C Receiver, by the time he actually
surrendered the Bank's files, Ote had been clearly infornmed by
the FDI C-Receiver that there was no guarantee that he would
recei ve conpensation. Specifically, OQte's relinquishnment of the
Bank's files foll owed an exchange of correspondence between Qte
and the FDI C-Receiver. Beyond the fact that none of these
letters assures Ote that he would receive conpensation, in a
letter dated July 28, 1989 (just three days prior to Ote's
turning over the files at issue), the FDI C Receiver both recited
Ote's refusal to surrender the Bank's files before arrangenents
were made to conpensate him and underscored that it was maki ng
"no assurances that [Ote's] claimfor fees will be approved as
submtted.” Wwen Ote did turn over those files on July 31,
1989, the FDI C-Receiver's representative gave hima signed
statenent which provides: "This is to acknow edge recei pt of the
Statenent for Professional Services [r]endered on this the 31st

day of July, 1989. However | do not acknow edge that this

statenent will be paid by the FDIC. "® Finally, we recognize

that, despite the express files-for-conpensation terns of the

® The enphasi zed sentence was hand-witten into the
ot herwi se typed statenent. Ote has not challenged the
| egitimacy of this statenent.
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oral agreenent Ote alleges, Ote ultimtely surrendered the
Bank's files w thout receiving any conpensation or any
docunentation of a prom se to conpensate hin the docunentation
Ote did receive--the signed statenent--is to the contrary.

In sum al though the FDI C- Recei ver accepted the Bank's
files, the record establishes that the FDI C Receiver never
accepted Ote's proposed files-for-conpensation deal. W
conclude, therefore, that the FDIC Receiver is entitled to
summary judgnent on this issue.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's

grant of summary judgnent in favor of the FDI CReceiver. W also

order Ote to bear the costs of this appeal.
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