IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1177

Summary Cal endar

United States of Anerica,
Pl ai ntiff-Appellee,

ver sus

Charl es Richard Bryan,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(CR4 91 028 K)

( Novenber 19, 1992)
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

On July 8, 1991, Charles Richard Bryan pled qguilty to one
count of opening and maintaining a place for the nmanufacture of
anphetam ne in exchange for a dismssal of the remaining four
counts in the indictnent. The factual resune acconpanying the pl ea
agreenent, however, specifically established the nore serious

charges of conspiracy and manufacturing anphetam ne. |n sentencing

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Bryan the district court accordingly used these nore serious
of fenses rather than the | esser charge to which he pled guilty in
calculating the offense |evel. On February 26, 1992, the court
sentenced Bryan to 151 nonths inprisonnment and three years of
supervi sed rel ease. Bryan has appeal ed his sentence, contending
that the district court erred in: (1) using the nore serious
manuf acturing charge established in the factual resune and the
entire weight of the anphetam ne m xture in determ ning the of fense
level; (2) declining to dismss the indictnent after the governnent
destroyed nuch of the evi dence before sentencing; and (3) incl uding
the disputed contents of two exhibits in calculating the tota
m xture weight. W find these objections neritless and affirm
| .

Bryan does not contest the district court's finding that the
factual resune to which he stipul ated specifically established the
of fenses of conspiracy and manufacturing a controlled substance.
He does argue that these nore serious charges should not displace
the opening and maintaining charge to which he pled guilty in
determning the offense level. Since the applicable statute, 21
US C 8 856 (a) (1), contains no reference to the quantity of
drugs involved, Bryan contends that his offense | evel should have
been calculated at 16 pursuant to U S.S.G § 2D1.8. The district
court therefore erred, Bryan clains, in considering the anount of
drugs seized pursuant to 8 2D1.1 in setting the offense |evel at
34. Even if the district court applied the proper guideline, Bryan

adds, the court should not have the included the unusable "waste"



portion of the anphetami ne m xture in determ ning the wei ght of the
drugs sei zed.

Section 1Bl1.2 (a) provides that in cases "containing a
stipulation that specifically establishes a nore serious offense
than the offense of conviction, [a court should] determ ne the
of fense guideline section in Chapter Two nost applicable to the
stipulated offense.”" After determning that the factual resune

establ i shed the charge of manufacturing anphetam ne, the district

court properly applied §8 2D1.1, not § 2D1.8. See, e.q., United
States v. WMartin, 893 F.2d 73, 74 (5th Cr. 1990). After

converting the 18,217 grans of anphetam ne to 18.21 kil ograns of
cocai ne equivalent, the court correctly calculated the offense
| evel at 34.

I n accord with our precedents, the district court included the
entire anphetam ne m xture, not just the usable portion, in setting

the wei ght of the drugs at 18,217 grans. See, e.qd., United States

v. Sherrod, 964 F.2d 1501, 1509-11 (5th G r. 1992); United States

v. Walker, 960 F.2d 409, 412 (5th Cr.), cert. denied, 61 U S L W

3334 (1992); United States v. Baker, 883 F.2d 13, 15 (5th Cr.),

cert. denied, 110 S . 517 (1989). Bryan concedes the
applicability of these Fifth Grcuit precedents, but contends that
we should follow the approach taken by several other circuits and
excl ude t he unusabl e waste product in determ ning the wei ght of the

m xt ure. See, e.qg., United States v. Rodriguez, 1992 U S App

Lexis 22744 (3d Gr. Septenber 18, 1992); United States v. Robins,

967 F.2d 1387 (9th Cr. 1992); United States v. Acosta, 963 F.2d




551 (2d Cir. 1992); United States v. Jennings, 945 F.2d 129 (6th

Cr. 1991); United States v. Rolande-Gabriel, 938 F.2d 1231 (11th

Cr. 1991). It is well-settled, however, that one panel may not

overrul e the deci sion of another. See, e.qg., Pruitt v. Levi Strauss

& Co., 932 F.2d 458, 465 (5th Gr. 1991). The district court thus
did not err in calculating Bryan's offense | evel at 34.

Bryan next contends that the district court should have
granted his notion to dismss the indictnent after the governnent
destroyed nuch of material contained in the exhibits before
sent enci ng. Bryan concedes that "[t]he destruction of evidence
al one does not constitute a due process violation; the defendant
must show bad faith on the part of governnent officials.” United

States v. G bson, 963 F.2d 708, 711 (5th Gr. 1992) (citing Arizona

V. Youngblood, 109 S. C. 333 (1988)). He maintains that the

governnent's failure to notify himof its intention to destroy the

exhibits alone suffices to establish this bad faith. Thi s
contention, however, is not supported by reference to any
aut hority. Since Bryan offers no other evidence of the

governnent's al |l eged bad faith, we nust affirmthe district court's
denial of his notion to dism ss.

Bryan finally challenges the factual basis for the district
court's inclusion of DEA Exhibits 10 and 15 in calculating the
wei ght of the drugs for sentencing purposes. The factual resune
acconpanying the plea agreenent stipulated the relevant
determ nations by the governnent and Bryan's objections:

DEA officers seized, anong other things, the follow ng
items which were anal yzed at the DEA | aboratory and, in

4



the opinion of the chem st, contained the substances
i ndi cat ed:

DEA Exhi bit 10--1,800 grans of anphetam ne oil.

DEA Exhi bit 15--14,800 grans of a m xture contai ning
Phenyl - 2- Pr opanone.

The def endant Bryan says that DEA Exhibit No. 10 was not

anphetamne oil, but rather was waste product. Bryan

says that DEA Exhibits 11, 13, 14, 15, 16, and 20

contained "nostly" water.
After hearing the testinony of Bryan's chem st and the argunents of
counsel, the district court adopted the figures set out by the
governnent in the factual resune.

A district court's findings concerning the quantity of drugs
W Il be upheld unless clearly erroneous. Sherrod, 964 F.2d at 1508

(citing United States v. Ponce, 917 F.2d 841, 842 (5th G r. 1990),

cert. denied, 111 S. C. 1398 (1991). Bryan first notes that the

governnent did not provide his chemst wth a sanple from Exhi bit
10. Since his chem st did not have the opportunity to analyze this
exhibit and its contents were di sputed, Bryan concl udes that "there
is no proof of what was contained in DEA Exhibit 10 and it should
not have been included by the Court." Bryan nmakes no nention

however, of the DEA chemst's estimates of the drug quantities.
This court has expressly identified such estimates as having
"sufficient indicia of reliability to support [their] accuracy."

US S G 8 6A1.3 (a). See Sherrod, 964 F.2d at 1508. G ven that

Bryan offered no evidence to rebut the DEA report, we cannot say
that the district court's reliance on the DEA's analysis was

clearly erroneous.



Bryan chal | enges the district court's consideration of Exhibit
15, designated by the DEA chem st as 14,800 granms of a mxture
contai ning Phenyl -2-Propanone, on different grounds. The
governnent presented Bryan's chem st with one jug for analysis.
Since four jugs would be needed to hold the quantity described in
the exhibit, Bryan contends that the district court's reliance on
the figure supplied by the governnent was m staken. But, as the
governnent indicated during the hearing below, see R 3 at 17-18,
the DEA report of the initial seizures states that four, not one,
jugs containing the mxture were found at the scene. Bryan's
argunent therefore nust fail.

Bryan also reiterates his chemst's reservations concerning
the DEA chem st's use of a conposite sanple to test the m xture,
suggesting that this procedure led to an incorrect result. The
district court was well aware of this all eged nethodol ogi cal flaw,
and yet chose to rely on the DEA chem st's anal ysis. W cannot say
that the court's findings were clearly erroneous.

The judgnent is AFFI RVED



