UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1099
Summary Cal endar

United States of Anerica,
Pl ai ntiff-Appellee,

VERSUS

John Joseph Adans,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

(CR3 91 081 R)

( Decenber 29, 1992 )

Bef ore THORNBERRY, DAVIS and SMTH, Ci rcuit Judges.
THORNBERRY, Circuit Judge":

John Joseph Adans plead guilty to possession with intent to
distribute a controlled substance and to a violation of firearns
law. In his appeal, he challenges the decision of the trial court

to increase his sentence |level by three for his managerial role,

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



and its finding that he did not accept personal responsibility for

his crimnal conduct. W affirm

Facts and Prior Proceedi ngs

John Joseph Adans plead guilty to an indictnent charging
possession with intent to distribute a controlled substance and to
an information charging violation of firearns |[aws. The
Presentence Report (PSR) recommended a base offense |evel of 26,
however, because a dangerous weapon was involved, the PSR
recommended a 2-1evel increase. In addition, an increase by 3
| evel s was recommended because Adans was consi dered t he manager of
a crimnal activity involving five or nore persons. A downward
adjustnent of 2 levels was recommended for Adans' acceptance of
responsibility. The total sentence recommended was between 87 and
108 nont hs. The governnent objected to the PSR s recommended
reduction for acceptance of responsibility, and Adans objected to
the recomended increase for manager status. The district court
did not award the 2-level reduction for acceptance of
responsibility, but did increase the offense I evel by 3 for Adans'
managerial role. The district court sentenced Adans to 120 nont hs
inprisonment and 5 years supervised release. Adans tinely

appeal ed.

Di scussi on
1. Acceptance of Responsibility

Adans argues that he should have been given a 2-1|evel



reduction for acceptance of responsibility. Wether a defendant
has accepted responsibility under U S.S.G 8 3El.1(a) is a factual
finding subject to the clearly erroneous standard of review. U S
v. Alfaro, 919 F.2d 962, 964 (5th Cr. 1990). In addition, the
def endant bears the burden of proof as to mtigating or sentence-
reduci ng factors. US vVv. Cuellar-Flores, 891 F.2d 92, 93 (5th
Cr. 1989). The appellate court heavily defers to the trial
court's decision regardi ng acceptance of responsi bility because of
its ability to weigh the defendant's credibility and contrition.
UsS v. Brigman, 953 F.2d 906, 908-09 (5th GCr. 1992). The
district court's decision to deny Adans the 2-|evel decrease for
acceptance of responsibility is not clearly erroneous. The record
indicates that at the sentencing hearing, Adans' cooperation in
nam ng drug custoners and suppliers was not confirmed by Agent
Juvrud. In addition, Adanms admtted that he had failed to reveal
to the DEA agent or to the prosecutor that he had hidden
anphetam ne oil around a farnhouse where he was setting up a | ab.
A defendant nust accept responsibility for all conduct related to
the crimnal activity. Alfaro, 962 F.2d at 968. The failure to
recogni ze or admt involvenent in crimnal activities can underm ne
a defendant's credibility. See |d. Further, when a defendant
fails to disclose significant information, the sentencing court may
di sregard a defendant's assertion that he fully cooperated. U S.
v. Gonzal ez-Basulto, 898 F.2d 1011, 1013-14 (5th Gr. 1989).
"...[T]he 2-1evel reduction is not automatically avail able sinply

because a def endant says at the sentencing hearing that he is sorry



and that he accepts personal responsibility for his crimnal
conduct. His statenents and actions, both before and during the
sentencing hearing, nust convince the trial judge that the
def endant's renorse and acceptance of responsibility are sincere.™
Al faro, 919 F.2d at 968.

Adans bore the burden of proof since he was seeki ng a decrease
in the sentence |level. See Cuellar, 891 F.2d at 93. In review ng
the record as a whole, we cannot say that the district court
commtted clear error by finding that the defendant did not
denonstrate an acceptance of personal responsibility given the
testi nony of Agent Juvrud and Adans' own adm ssion that he failed
to reveal other related crimnal activity.

2. Managerial Role

Adans argues that the district court erred in finding that he
was the manager of the crimnal activity which resulted in his
of fense level being increased by 3 levels.! Adans clainms the
evidence is insufficient to support a finding that he was a
manager. He alleges that the PSR s reconmendati on of manageria

status was supported only by unsubstantiated hearsay adm ssions

1'US S G 8§ 3B1.1(c); A 3Bl.1 enhancenent is authorized if
the defendant acts as "an organizer, |eader, nanager, or
supervisor" in the offense. Anong the consi derati ons suggested by
8§ 3B1.1(c)'s commentary in determ ni ng whet her the defendant had a
manageri al role are planning, or gani zi ng, recruitnment of
acconplices, and the scope of the illegal activity. 8§ 3Bl1.1,
comment (n.3). W have interpreted this section to apply only if
four other individuals are involved in the specific offense to
whi ch the defendant pleaded guilty. Alfaro, 919 F. 2d at 967. Each
participant is not required to have commtted each el enent of the
of fense, but should have played sone role in bringing about the
of fense charged. |d.



offered by the case agent; that the PSR recommendati on was al so
based on statenents of his codefendants which are no nore credible
than his own testinony; and finally that the nunber of participants
in the crimnal activity was cal cul ated based on "custoners" as
opposed to participants. W review the district court's factua

findings for clear error. US. v. Afaro, 919 F. 2d 962, 964 (5th

Cr. 1990).
Areviewng court will affirman upward departure that is
wthin statutory |imts so long as the departure does not

constitute a gross abuse of discretion. US. v. Mirillo, 902 F. 2d
1169, 1171 (5th Cr. 1990) (citation omtted). When the district

court departs from the guidelines, the court nust give reasons

justifying the upward departure. |Id. at 1172. |If the reasons are
"acceptable" and "reasonable,” this court wll affirm | d.
(citations omtted). A district court may consider hearsay

evi dence when making sentencing determ nations, so long as the
evidence has "sufficient indicia of reliability to support its
probabl e accuracy."” Cuellar-Flores, 891 F.2d at 93 (interna
quotations and citation omtted); U S. S.G 8 6Al1.3(a). Further,
the PSR is reliable evidence at a sentencing hearing. u. S.
Billingsley, 92-8195 (5th Cr. Nov. 18, 1992) (citations omtted).

The district court based its finding in part on the PSR but
al so on the testinony of Agent Juvrud. The court noted that all
those involved in the crimnal activity consistently stated that
John Adans was one of the | eaders. Further, despite Adans'

assertion that he was not the nanager of a 5-person drug operation,



he signed a factual resune confirmng the he "used" several others
to distribute the anphetam ne. \While Adans denied a supervisory
roleinthe crimnal activity as indicated by his objections to the
original PSR, Adans' offers only his own testinony denying that he
was a manager or supervisor. Adans offers no other evidence. In
addi tion, Agent Juvrud testified during the sentencing hearing that
he had interviewed nost of those involved with the drug activity
and that this information | ed himto conclude that Adans was one of
t he managers or supervisors.?

Adans has failed to denonstrate that the information in the
PSR was materially untrue, and further, the district court's
reliance on the testinony of Agent Juvrud and the PSR, rather than
Adans own testinony, is a credibility question best |eft for the
trial judge. Alfaro, 919 F.2d at 967. It is clear fromthe wealth
of support listed above that the district court's judgnent to

upwardly depart was not clearly erroneous.

Concl usi on

We affirmthe sentencing decision of the trial court.

2 Juvrud testified that Wnbush, Ginmes and Lewi s indicated
that they were the distributors; that Hays and Brown guarded the
| aboratory; and that Calvery and Palner's exact roles in the
operation were not clarified. I ncluding Adans and his co-
organi zer, Walker, in the nunber of participants, it is apparent
fromthe record that the enterprise involved at | east five persons.



