IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1083

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
CHARLES DODSON FOREMAN,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Northern District of Texas
(CR3-91-150-R ¢/ W CR3-91-201- R(CON. I N DC)

(February 9, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Char| es Dodson Foreman was convi cted of nunmerous drug-
related crinmes, including two counts of the use of a firearmin
the comm ssion of a drug trafficking offense. He was sentenced

to a total of 303 nonths inprisonment to be followed by a three-

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



year term of supervised release. Foreman appeals only his two
firearmconvictions. W affirm
l.

In late 1990 and early 1991, as a part of a sting operation,
under cover CGovernnment agents engaged in nunerous drug-related
transactions with Foreman and Foreman's associate, M chael
Britton. On nore than one occasion, Foreman supplied agents with
met hanphet am ne. Governnent agents al so arranged to provide
Foreman with significant anmounts of various chem cal substances
used in the manufacture of nethanphetam ne, including
phenyl acetic acid, formc acid, ether, formam de, and
met hylamne. |In May 1991, an undercover agent gave Foreman
twenty-five pounds of phenylacetic acid? in exchange for cash and
met hanphet am ne. Thereafter, Foreman was arrested in his
autonobile. Police recovered a .38 caliber sem autonmatic pistol
in a jacket that was draped over the driver's seat; Foreman
admtted that the pistol belonged to him During a subsequent
search of Foreman's residence, |aw enforcenment authorities
recovered significant evidence of nethanphetam ne distribution --
over 80 grans of the illicit substance, |arge anounts of United
States currency, and drug scal es and ot her paraphernalia -- as

well as a small arsenal of firearns.?3

2 Phenyl acetic acid is a "listed" chem cal under 21 U.S.C. §
802(34) (H).

3 Authorities seized one .45 caliber pistol, one .41 caliber
magnum revol ver, one . 357 magnum cal i ber revol ver, one .410 gauge
shotgun, three 12 gauge shotguns, one 16 gauge shotgun, one . 30-
.30 caliber rifle, one .22 caliber rifle, one .38 special pistol,
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In the Governnent's original five-count indictnment, Foreman
was charged with a variety of drug-related offenses relating both
to his possession of phenylacetic acid, which he intended to use
in the manufacture of nethanphetam ne, and his distribution of
net hanphetam ne.* | n a superseding indictnent, counts six and
seven additionally charged Foreman with possessing a firearm
"during and in relation to" a drug trafficking offense, in
violation of 18 U . S.C. 8§ 924(c)(1). Foreman was convicted of al

counts followng a jury trial.

.

On appeal, Foreman raises three clains which relate to the
sufficiency of counts six and seven of the superseding indictnent
and the adequacy of the district court's jury instructions on
those counts. The pertinent |anguage of the superseding
i ndi ctment reads as foll ows:

On or about May 7, 1991, . . . CHARLES DODSON
FOREMAN, defendant, did know ngly and
intentionally use a firearmduring and in
relation to each of the drug trafficking

crinmes |isted below for which he may be
prosecuted in a court of the United States:

one .357 magnumrifle, and one bolt-action rifle of undeterm ned
cal i ber.

4 Those five counts were: i) conspiracy to possess a listed
chem cal, know ng and havi ng reasonabl e cause to believe that the
listed chem cal would be used to manufacture a controlled
substance w thout authorization, in violation of 21 U S.C 8§
841(d)(2); i1i) possession of a listed chemcal, in violation of
21 U S . C 8 841(d)(2); iii) using a telephone to facilitate the
comm ssion of a drug trafficking felony, in violation of 21
US C 8§ 843(b); iv) tw counts of distributing nmethanphetam ne,
in violation of 21 U S.C. § 841(a)(1).
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COUNT DRUG TRAFFI CKI NG CRI ME

6 Di stribution of nethanphetam ne
7 Conspiracy to possess a listed chem cal

Each in violation of Title 18, United States
Code, Sections 924(c)(1) and (2)

Wth respect to those two counts, the jury was instructed that:

Counts 6 and 7 charge that on May 7, 1991, the

Def endant Charl es Dodson Foreman know ngly and
intentionally used a firearmduring and in relation to
the distribution of nethanphetam ne (Count 6) and in
the furtherance of a conspiracy to possess a listed
chem cal (Count 7), both in violation of 18 U S.C. 8§
924(c)(1). In order to establish a violation of this
statute, the Gover nnment nust prove beyond a
reasonabl e doubt:

First: That the defendant committed the crines all eged
in Counts 6 (distributing nmethanphetam ne) and in Count
7 (conspiring to possess a listed chemcal); and
Second: That the defendant know ngly used or carried a
firearmduring and in relation to the defendant's

comm ssion of the crines alleged in Counts 6 and 7.

| NSTRUCTI ONS

The Governnent is not required to prove that the

def endant actually fired the weapon or brandished it at

soneone in order to prove "use" of a firearm as

charged in the indictnent. However, you nust be

convi nced beyond a reasonabl e doubt that the firearm

was an integral part of the drug offenses charged.

The term"firearm nmeans any weapon which will or is
designed to expel a projectile by the action of an expl osive.
The term"drug trafficking crinme" includes the distribution of
met hanphet am ne (Count 6) and conspiracy to possess a listed
chem cal (Count 7).

A) The district court's failure to require the jury to specify
that it unaninously found that a particul ar weapon was used
"during and in relation to" each predicate offense

Foreman first argues that the district court erred by
failing to give jurors a specific charge on counts six and seven
that would have required jurors in effect to return a speci al
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verdi ct unaninously finding that a particular weapon or weapons
were used "during and in relation to" each of the two predicate
of f enses. ®

Thi s two-pronged argunent is rather conplex.® First,
Foreman cl ai ns that because the superseding indictnment and
corresponding jury charge regardi ng counts six and seven sinply
referred to a "firearm" w thout specifying which firearm or
firearnms of the many sei zed, jurors could have convicted himon
the two counts w thout reaching a unani nous agreenent that any
singl e weapon was used "during and in relation"” to either the two
predi cate drug of fenses. The possibility of such inperm ssible
"m xi ng and mat chi ng" requires reversal, Foreman contends.

In a simlar vein, Foreman argues that one or nore jurors
coul d have voted to render the general verdict based in part on

evi dence that was insufficient to convince a rational juror

> The predicate drug offense for count six was distribution
of met hanphetam ne (cross-referencing count one of the
indictnment); the predicate drug offense for count seven was
conspiracy to possess a listed chem cal (cross-referencing counts
four and five of the indictnent).

6 As Foreman states in his brief:

The . . . problemis that the jury's charge is so vague
inregard to Counts Six and Seven that it is inpossible
to avoid two particular problenms. (1) There is a
potential for a | ess than unani nous verdict by the jury
inregard to . . . which gun use went to which drug
trafficking offense. (2) Because of the vagueness of
the charge as worded, it is inpossible to rule out the
[ possibility] that there may have been insufficient
evidence for a determnation by the jury that the
particul ar guns in question and the use of those guns
adequately support the jury's verdict in either Count
Si x or Count Seven.



beyond a reasonabl e doubt that one or nore firearns were used
"during and in relation to" each of the two predicate offenses.
The basis of this second prong of Foreman's claimis the argunent
that sone of the weapons seized by police and offered into
evidence at trial were not sufficiently connected with the

predi cate drug crimes for purposes of establishing a § 924(c) (1)
violation.” Foreman clainms that only a unani nbus special verdict
speci fyi ng which particular weapons were involved in the two
predi cate of fenses woul d have obviated the possibility that one
or nore jurors based their votes on insufficient evidence.

We observe that not only did Foreman's requested jury
instructions fail to request any special instruction on
unanimty, but also his oral objections to the charge did not
conpl ain of the absence of such a special instruction.

Therefore, our review of the district court's failure to give the
special instruction on unanimty is circunscribed by the "plain

error" standard. See United States v. Razo-Leora, 961 F.2d 1140,

1147 (5th Gr. 1992) (citing cases). In this context, a plain

n>

error 1S one that is so fundanmental as to have resulted in a

m scarriage of justice.'" 1d. (quoting United States v. Yam n,
838 F.2d 1346, 1350 (5th Cr. 1988).

To support a conviction under 18 U S.C. 8§ 924(c) (1), which
separately crimnalizes use of a firearm"during and in relation

to" a drug trafficking offense, the Governnent is obligated to

" Al though he never cites the case, Foreman is actually
i nvoki ng Jackson v. Virginia, 443 U S. 307 (1979), as he is in
ef fect making an evidentiary sufficiency chall enge.
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show only that the firearmwas available to provide protection to
the defendant in connection with his engagenent in drug
trafficking; the governnent is not required to show t he weapon

was affirmatively used, handled, or brandished. United States v.

Mol i nar - Apodaca, 889 F.2d 1417, 1424 (5th Cr. 1989). Proof of

possession of a firearmin such circunstances is sufficient to
prove the requisite use if the possession is "an integral part of

the felony." United States v. Rocha, 916 F.2d 219, 237 (5th

Cr.), cert. denied, 111 S. C. 2057 (1991) (internal quotations
omtted). The presence of |oaded firearns at the hone of a

def endant where drugs, noney, and ammunition are also found is
sufficient to establish the use of a firearmas "an integral
part" of a drug trafficking crine in violation of 8 924(c)(1).
Weapons in the honme may facilitate a drug crine because a drug
trafficker nay use the guns to protect the drugs. The fact that
the defendant is arrested at a different place fromwhere the

weapon is found is legally insignificant. United States v.

Capot e- Capote, 946 F.2d 1100, 1104 (5th Cr.), cert. denied, 112

S.Ct. 2278 (1992).

As is apparent fromthe above quotation of the jury charge
regardi ng counts six and seven of the superseding indictnment, the
district court correctly instructed jurors on the general
principles applicable to 8 924(c)(1). Foreman's only conpl ai nt
is that the court failed to require jurors to specify that they

unani nously agreed that a particul ar weapon or weapons seized



were used "during and in relation to" the two predicate offenses.
The Governnent argues that no such specificity is required.

For purposes of analysis, it is helpful to divide the
vari ous weapons seized in relation to the two predi cate of fenses
listed in the indictnment and jury charge. The predicate offense
for count six was distribution of nmethanphetam ne, which cross-
referenced counts four and five of the indictnent. The predicate
of fense for count seven was conspiracy to possess a listed
chem cal, which cross-referenced count one of the indictnent. At
trial, the Governnent's evidence and argunents nade it
unm stakably clear that the single .38 caliber pistol seized from
Foreman's jacket in his autonobile -- of which he admtted
possession -- was the only weapon involved in the conspiracy to
possess a |isted chemcal, which was the predicate crinme of count
seven of the indictnent. Wen Foreman was arrested while driving
his autonobile, he was returning froman illegal delivery of
phenyl acetic acid. Simlarly, the Governnent's evidence and jury
argunents nmade it unm stakabl e that the weapons sei zed at
Foreman's apartnent were not used "during and in relation to" the
conspiracy to possess phenylacetic acid, but instead only were
rel evant for purposes of count six of the indictnent, whose
predi cate of fense was distribution of nethanphetam ne.

What ever the nerits of Foreman's argunent that the district
court should have given a unanimty instruction, we can hardly
say that its absence was plain error. Jurors were instructed

that counts six and seven concerned separate predicate crines;



they sinply were not instructed to specify which firearns rel ated
to which predicate crine in rendering their general verdict.
Because of the clear demarcation in the evidence and jury
argunents between the two predicate offenses at trial, there was
no appreci abl e danger that jurors could have failed to understand
t hat count six concerned Foreman's distribution of

met hanphet am ne and that count seven concerned the conspiracy to

possess a listed chemcal. Cf. United States v. Privette, 947

F.2d 1259, 1263 (5th Gr. 1991) (in a 8 924(c)(1) case, court
noted that "the facts of a case mght permt no reasonabl e
concl usi ons" except that a particular firearmwas involved in a
particular drug crinme, when nore than one firearm and nore than
one drug offense were involved). Thus, there was no realistic
danger that Foreman's jurors, in reaching their general verdict,
coul d have reached what was in effect a non-unani nous deci sion on
ei ther count six or seven by "m xing and matchi ng" the different
weapons involved in the two separate predicate crines.

We agree with Foreman, however, that there is nore of a
danger that his jury may have "m xed and matched"” nmultiple
weapons in determning that a firearmwas used "during and in
relation to" the distribution of nmethanphetam ne. Unlike count
seven, the venue of the comm ssion of count six was Foreman's
home, from which police seized approximately a dozen firearns.
However, at trial, despite brief nention of the fact that
nunmerous firearns were found in Foreman's residence, the great

wei ght of the evidence and testinony concerned only two of the



weapons seized at Foreman's hone -- a .357 caliber pistol found
in the master bedroom and a sawed-off shotgun found on a work

bench.® Thus, there is a theoretical possibility that Foreman's

jurors may have "m xed and mat ched" the weapons seized from
Foreman's hone in convicting himof count six.

We nust determ ne whether this was problematic. |n doing
so, we address Foreman's two related, but distinct, grounds of
error. First, if indeed jurors "m xed and matched" the firearns
seized from Foreman's residence, there is a theoretica
possibility that no twelve jurors could have voted to convict on
count six with respect to the sane firearm |If this were the
case, and the general verdict were thus a patchwork of juror
agreenents on nultiple weapons, an argunent coul d be made that
reversal would be necessary. However, because there was

overwhel m ng evidence that at |east one weapon was directly

i nked to net hanphetam ne distribution -- nanely, the . 357
cal i ber pistol seized from Foreman's naster bedroom-- we have no
reason to believe that the jurors' unani nous general verdict on
count six was a product of patchwork. Furthernore, if indeed

| ess than a unani nous nunber of jurors considered other firearns

as well as the .357 caliber pistol, this consideration of the

8 As Foreman states in his brief, "[t]he evidence in this
case refers primarily to three separate weapons: (1) [the]
handgun recovered in [the] coat found in [the] El Cam no driven
by Appellant at the tine of his arrest; (2) [the] sawed-off
shot gun recovered froma work bench in the hone at 4414
Ri dgedal e, Mesquite, Texas; and (3) [the] handgun recovered in
t he bedroom next to sonme cash and net hanphetam ne in the drawer
next to the bed . "
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other firearns woul d have been irrel evant since jurors were of
one mnd with respect to at |east one firearm W thus see no
need to reverse on this ground.

We believe the sane analysis applies to Foreman's rel ated
claimthat a patchwork general verdict could have been based, in
part, on insufficiently |Iinked weapons -- thus, inplicating the

rule in Jackson v. Virginia, 443 U. S. 307 (1979). W consider it

i npossible that a rational juror in this case could have found
that a weapon other than the .357 caliber pistol found in
Foreman's master bedroomwas |linked to the predicate drug crinme
and not al so have found that the .357 caliber pistol was |inked
as well. As discussed, supra, that particular firearmwas found
I ying next to nmethanphetam ne and United States currency. No
other firearm of the dozen seized was as directly linked to the

predi cate drug crine.®

° Foreman cites a Third Crcuit case which, he contends,
requires reversal. In United States v. Theodoropoul os, 866 F.2d
587 (3d Cir. 1989), the court was faced with a situation
superficially simlar to what we face in the present case. The
i ndi ctment charging a 8 924(c)(1) violation and the correspondi ng
jury charge in that case nade reference to four firearns found in
and around the defendant's hone, yet the jury returned a general
verdi ct not specifying whether jurors had reached a unani nous
decision with respect to one or nore of the four weapons. |1d. at
597. The Third Crcuit held that "[s]ince the jury's general
verdi ct does not reveal which of the guns the jury had concl uded
he had used during the conspiracy, we can uphold the verdict only
if all the firearns can be deened to have been used in the
cocai ne trafficking conspiracy." 1d. (citing cases). Because
three of the four guns at issue were found inside a trashcan on
the porch of the house, the court reversed, holding that the
evi dence did not support a finding that all four weapons were
used "during and in relation to" the predicate drug crine. |d.
What ever the nerits of the Third Crcuit's approach in
Theodor opoul 0s, we believe that case is distinguishable because
the shotgun found in the defendant's apartnment, which the court
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B. Foreman's Doubl e Jeopardy cl ai ns

Foreman next clains that there was a doubl e jeopardy
vi ol ati on because the Governnent failed to link the two predicate
drug offenses alleged in counts six and seven of the superseding
indictnment to discrete uses of firearns. Foreman sinply rehashes
the essential argunent that he raised supra.

To support his theory of doubl e jeopardy, Foreman cites

United States v. Privette, 947 F.2d 1259 (5th Cr.), cert.

denied, 112 S. C. 1279 (1992). In Privette, the Governnent
charged the defendant with two separate viol ati ons of

8 924(c) (1), based on several predicate drug offenses. However,
the Governnent failed specifically to allege that each of the two
firearns of fenses was based on a different predicate drug crine.
Id. at 1262 & n.1. This court reversed, holding that each

8 924(c) (1) charge nust be tied to a specific and separate drug
trafficking offense to avoid the possibility that the jury woul d
base two firearns charges on the sane drug trafficking crine. W
remanded for resentencing, in which we required the Governnent to
elect only one of the two firearns counts. Privette, 947 F. 2d at
1262-63. W noted that to avoid violating double jeopardy
principles, the indictnent should clearly identify the drug

of fense supporting each firearns count. |d. at 1263.

considered sufficiently linked to the predicate offense, was not
as directly linked wwth the predicate drug offense as the . 357
pistol in Foreman's case. See Theodoropoul os, 866 F.2d at 595-
97. \Were, as in the present case, there is at | east one firearm
unquestionably linked to the predicate crinme, the district
court's failure to require a special verdict on which firearmthe
juror found to be |inked does not anount to plain error.
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In Foreman's case the Governnent avoi ded any doubl e jeopardy
probl em by establishing the necessary |inkage between each
firearmcharge and its correspondi ng predi cate drug of fense. The
supersedi ng i ndi ctnment specifically nentioned the particular drug
of fense supporting each firearns count. Even if this were not
so, we noted in Privette that the facts of a case mght permt no
reasonabl e concl usi on of doubl e punishnment. Privette, 947 F.2d
at 1263. Here, the facts are such that there is no doubt that
the firearmsei zed from Foreman's car was directly linked to the
conspiracy to possess the listed chemcal; nor is there any doubt
that the at |east one firearmseized fromhis residence (the .357
cali ber pistol located in his bedroom was directly |inked to the
di stribution of nethanphet am ne.

Finally, Foreman argues that the district court's jury
instructions regardi ng counts six and seven of the superseding
indictnment resulted in double jeopardy. He argues that since the
jury instructions did not require jurors to specify which
particular firearmwas used in connection with each of the two
8 924(c) (1) charges, the jury could have convicted himof the
sane "gun use" on the two different firearns charges, thereby
resulting in a double sentence for the sane crimnal violation.
He di stinguishes this claimfromhis first claimby pointing out
that the latter suggested the possibility of a non-unani nous
verdict, while this claimis based on the possibility that his
jury could have taken two bites at the sanme apple by basing both

8 924(c)(1) counts on the sanme "gun use."
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While the clains are distinct, our rationale for rejecting
the two clains is identical. Wile the superseding indictnent
and jury instructions sinply referred to a "firearm" w thout
speci fying which firearmor firearns supported the Governnent's
all egations, we believe that "the facts of [this] case permt no
reasonabl e concl usi on of double punishnment." Privette, 947 F.2d
at 1263. As we stated above, the evidence permts only one
rational finding: the pistol seized from Foreman's car was
clearly the basis of count seven and the firearns in Foreman's
house (in particular, the pistol seized fromhis bedroon) were

the basis of count six. There was no doubl e jeopardy violation.
L1l

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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