IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1049

Summary Cal endar

Judy Andrea Rei man, John Kar
Rei man, M D. and Kevi n Edward Beckl ey,
Pl aintiffs-Appellants,

ver sus

Judge H F. Garcia, et al.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(CA 1 90 134)

( January 8, 1993 )
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
Plaintiffs appeal the dism ssal of their case for insufficient
service of process against all but two defendants and failure to
state a clai mupon which relief can be granted as to those who were

properly served. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



| .

Dr. John Reiman, his wfe, Judy, and step-son, Kevin Beckl ey,
filed a pro se conplaint and an anended conplaint against 30
i ndi vidual s, including nunerous high-level United States mlitary
personnel, and a corporation. Dr. Reiman is an anesthesi ol ogi st
and fornmer Air Force Lieutenant Colonel who was stationed in
Lakenheath, England. Dr. Reiman clains that he | earned of unsafe
hospital conditions and narcotic trafficking engaged in by United
States mlitary officials while at Lakenheath and that he intended
to "blow the whistle." He further alleges that the defendants
conspired to prevent himfromdisclosing this information through
various actions, ultimately resulting in his dism ssal fromthe Air
Force under the guise of nental illness.

According to the governnent, Dr. Reiman had disciplinary
probl ens, he was di agnosed with a personality disorder, and there
were questions about his standard of care. The governnent al so
all eges that Dr. Reinman deserted the Air Force, was |ater arrested
in Louisiana, and finally discharged.

The governnent filed a notion to dism ss, alleging anong ot her
things that service of process was insufficient and that the
conplaint failed to state a claim upon which relief could be
granted under F.R C P. 12(b)(6). The district court ordered the
plaintiffs to respond. The plaintiffs first filed a notion for
stay of the proceedi ngs pending a decision fromthe United States

Court of Appeals for the Nnth Crcuit, and then filed an



opposition to the governnent's notion to dismss. The district
court referred the case to a nmagi strate.

The magistrate recommended that the case be dismssed for
i nsufficient service of process as to all defendants except Col onel
Jack Sal non and Col onel Daniel L. Locker. As to Sal non and Locker,
the magistrate recommended that the clains against them be
di sm ssed under F.R C. P. 12(b)(6). The district court adopted the
magi strate's recommendati on and di sm ssed the case. Plaintiffs
appeal the dismssal and the denial of their notion for stay.

1.

Plaintiffs argunent for stay is without nerit. Their notion
is apparently based on the fact that they have filed a nunber of
simlar actions against substantially the sanme defendants in
federal district court in Nevada, Nebraska, and California, one of
whi ch has been appealed to the Ninth Grcuit. The only authority
for a stay offered by the plaintiffs is 28 U S. C § 1407, which
authorizes the transfer and consolidation of nultidistrict
litigation. However, the plaintiffs have nade no notion under this
section, nor does this provision authorize a stay.

The governnent concedes that Sal non and Locker were properly
served. As to all other defendants, the plaintiffs failed to
satisfy the mandates of F.R CP. 4(c)(2) (O (ii) and 4(j). The
plaintiffs attenpted service by nail pur suant to Rule
4(¢c)(2) (O (ii). Under this rule, service by mail is not conplete
until the sender receives acknow edgenent of service from the

person served within 20 days from the date of nmailing. | f



acknow edgenent is not received within 20 days, then the plaintiffs
must serve the defendants by other neans. Here, the plaintiffs did
not receive acknow edgenent. In any event, Rule 4(j) requires that
service be made within 120 days fromthe filing of the conplaint or
the action shall be dism ssed, absent a show ng of good cause. The
plaintiffs concede that 120 days have passed but argue good cause;
they say the mlitary "stonewal | ed" service.

The district court did not abuse its discretion by finding an

absence of good cause. See McDonald v. United States, 898 F.2d
466, 467-68 (1990). They successfully served two mlitary
def endants, Sal nron and Locker, which belies their claimthat the
mlitary stonewalled service. The plaintiffs offer no
justification for failure to properly serve the civilian defendants
and the corporation.

Wth regard to the cl ai ns agai nst Sal non and Locker, we revi ew

12(b) (6) dism ssals de novo. Wrhamv. Cty of Pasadena, 881 F.2d

1336, 1339 (5th Gr. 1989). The nmagistrate |isted the allegations
agai nst defendants Sal non and Locker in his opinion. W do not
restate themhere. W agree with the nagistrate and district court
that Reiman's allegations are conclusory and do not set out facts
show ng how Sal non and Locker could be held Iiable. See e.qg.

Quidry v. Bank of LaPlace, 954 F.2d 278, 281 (5th Cr. 1992)

(conclusory pleadings are not sufficient for a RICO claim;

Bri nkman v. Johnston, 793 F. 2d 111, 113 (5th G r. 1986) (concl usory

pl eadi ngs are not sufficient for a 8§ 1983 claim; F. R C P. 9(b)

(fraud nust be plead with specificity).



AFF| RMED.



