UNI TED STATES COURT OF APPEALS
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No. 92-1038
Summary Cal endar

BI LLY WAYNE PRI CE
Pl ai ntiff-Appellant,
VERSUS

CHRI S L. BACHVAN, Lubbock Police
Departnent O ficer, ET AL.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(CA-5-91-190-0

(February 15, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM !

Price appeals the dism ssal of his § 1983 acti on agai nst
Lubbock, Texas, and one of its police officers. W affirm

Billy Wayne Price filed a pro se and in forma pauperis § 1983

conpl ai nt agai nst Chris Bachman, a Lubbock police officer, and the
Cty of Lubbock, alleging that he was subjected to excessive force

during an arrest. Defendants answered the conplaint and noved for

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



di sm ssal under Fed. R GCv. P. 12(b)(6). In his answer, Bachman
contended, inter alia, that he was entitled to qualified imunity.

Price then filed an anended pro se conplaint. The nagistrate
judge issued a report recomendi ng di sm ssal of the conplaint for
failure to state a claimfor relief under Rule 12(b)(6) and for
frivol ousness under 28 U S C. § 1915(d). The district court
adopted the nmagistrate judge's recommendation over Price's
obj ections and dism ssed his conplaint wthout prejudice.

The failure-to-state-a-clai mstandard of Rule 12(b)(6) and the
frivol ousness standard of 8§ 1915(d) are distinct. See Neitzke v.
Wllianms, 490 U S 319, 326, 109 S.C. 1827, 104 L.Ed.2d 338
(1989). In reviewwng a court's dismssal for failure to state a
claimunder Rule 12(b)(6), this Court nust take the plaintiff's
factual allegations as true and nmust not affirm" unless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to relief.""
McCormack v. National Collegiate Athletic Ass'n, 845 F.2d 1338,
1343 (5th G r. 1988) (quoting Conley v. G bson, 355 U S. 41, 45-46,
78 S.Ct. 99, 2 L.Ed.2d 80 (1957)). This Court reviews the district
court's dismssal under Fed. R Cv. P. 12(b)(6) de novo. Walker
v. South Cent. Bell Tel. Co., 904 F.2d 275, 276 (5th G r. 1990).
The reviewis |imted solely to an evaluation of Price's anended
conplaint. See Jackson v. Gty of Beaunont Police Dept., 958 F.2d
616, 618 (5th Cir. 1992).

A conplaint "'is frivolous where it |lacks an arguabl e basis

either inlawor infact.'" Denton v. Hernandez, = US | 112



S.Ct. 1728, 1733, 118 L.Ed.2d 340 (1992) (quoting Neitzke V.
Wllianms, 490 U S. at 319). This Court reviews a 8§ 1915(d)
di sm ssal wunder the abuse-of-discretion standard. Denton, 112
S.C. at 1734.

Assum ng that the district court erred by mngling or nmerging
the standards, any error was harmess. See Fed. R Gv. P. 61. A
de novo review of Price's anended conplaint under Rule 12(b)(6)
reveals that he has failed to state a claimfor relief.

Thi s Court has adopt ed t he hei ght ened pl eadi ng requi renent for
cases against state actors in their individual capacities. Elliot
v. Perez, 751 F.2d 1472, 1479 (5th Cr. 1985); see al so Leat her man
v. Tarrant County Narcotics Intelligence & Coordination Unit, 954
F.2d 1054, 1057-58 (5th Cr. 1992), cert. granted, 112 S.C. 2989
(1992). Thus, in cases which involve the likely defense of
immunity, a plaintiff's conplaint nust state with detailed facts
and particularity the basis for the claim including why the
def ense of immunity cannot be sustained. Elliot, 751 F.2d at 1473.

In examning a defendant's claimof qualified inmunity, this

Court considers first whether the plaintiff "has "alleg[ed] the

violation of a clearly established constitutional right.' King v.
Chide, 974 F.2d 653, 656 (5th Cr. 1992) (quoting Seigert .
Glley, = US __ , 111 S.C. 1789, 114 L.Ed.2d 277 (1991)).
Price's conplaint alleges that Bachman used excessive force to
arrest him An allegation that an officer has used excessive force
in the course of an arrest inplicates the Fourth Anmendnent's

guar ant ee agai nst unreasonabl e sei zure. See G ahamv. Connor, 490



U S 386, 394-95, 109 S.Ct. 1865, 104 L.Ed.2d 443 (1989).

Gui ded by the Suprene Court's analysis in Gaham this Court
held that a plaintiff bringing an excessive force claim would
prevail only by proving a significant injury which resulted
directly and only fromthe use of force that was clearly excessive
to the need, the excessiveness of which was objectively
unr easonabl e. Johnson v. Morel, 876 F.2d 477, 480 (5th Gr. 1989)
(en banc). The "significant injury" elenent has, however, been
recently overruled by Hudson v. McMlIlian, _ US | 112 S.C
995, 999, 117 L.Ed.2d 156 (1992) (excessive force claimviable in
Ei ghth Amendnent context even wthout significant injury).
Al t hough, three recent Fifth Grcuit cases have acknow edged the
tensi on between Johnson and Hudson (Mouille v. Cty of Live Qak,
Tex., 977 F.2d 924, 929 (5th Gr. 1992); King, 974 F.2d at 657 ;
Knight v. Caldwell, 970 F.2d 1430, 1432 (5th Cr.), petition for
cert. filed (Nov 27, 1992)), these cases declined to deci de whet her
Hudson inpaired Johnson's wvitality. Thus, in light of the
uncertainty regarding the current Fifth Crcuit standard for Fourth
Amendnent excessive-use-of-force clains, it is unclear whether
Price has alleged a violation of a clearly established
constitutional right. Nevertheless, because the remai nder of the
qualified imunity analysis is dispositive, this Court need not
decide this issue. See Muille, 977 F.2d at 929.

Determ ning the standard by which to judge the reasonabl eness
of the officer's conduct is the next step in a qualified imunity

anal ysi s. Under the doctrine of qualified imunity, a police



officer is shielded fromliability "if a reasonably conpetent | aw
enforcenent agent woul d not have known that his actions violated

clearly established |aw Jackson, 958 F.2d at 620. "A
constitutional right nust be inplicated, and the contours of the
right nust be sufficiently clear that a reasonable officer would
understand that what [he is] doing violates that right." | d
(internal quotations and citations omtted). Furt hernore, "the
obj ecti ve reasonabl eness of an official's conduct nust be neasured
with reference tothe lawas it existed at the tinme of the conduct
in question." Pfannstiel v. Gty of Marion, 918 F.2d 1178, 1185
(5th CGr. 1990). At the tinme of Price's 1990 arrest, Johnson v.
Morel, 876 F.2d 477 (5th Gr. 1989) (en banc), stated the clearly
established lawinthis Grcuit for showi ng an unconstitutional use
of excessive force by a police officer against an arrestee.

W turn next to Price's anmended conplaint and review it in
i ght of the heightened pleading requirenent. Price alleges in the
conplaint that he was chased and apprehended by officer Bachman
after fleeing from "a vehicle that apparently was stolen."” He
further alleges that during the arrest Bachman "deliberately with
excessive force" and with "callous indifference" hit himon the
head with Bachman's police radio. Price states that the blow
caused injury "and could have caused nore injury than it produce
[sic]."

Price's anended conplaint contains no factual predicate for
his factual conclusion that the anmpbunt of force Bachman used in

arresting him was unreasonabl e. Price also alleged no details



about the nature of his injury. detail concerning the injury he
allegedly suffered as a result of the arrest. In fact, his
conplaint contains virtually no facts which would allow this Court
to determ ne whether officer Bachman's conduct was unreasonable in
i ght of Johnson. Thus, Price's conclusional allegations about the
assault are insufficient to neet the heightened pleading
requi renment.

Price's claim against the Cty of Lubbock hinges on his
excessive-force claimagainst the officer Bachman. Burns v. Cty
of Galveston, Tex., 905 F.2d 100, 102 (5th Cr. 1990) (a
conpl ai nant nust denonstrate a policy or custom which causes or
occasions a constitutional deprivation to establish nunicipal
l[tability under 8 1983). Because he has failed to state a claim
for use of excessive force, his claimagainst the city fails as
wel | .

AFFI RVED.



